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United States Court of Appeals for the 

District of Columbia ! 


No. 6292. 

I 

Dozier Finley et al., Appellants, 

i 

i 

vs. 

| 

Conway P. Coe, Commissioner of Patent's. 


a Supreme Court of the District of Columbia. 

I 

| 

In Equity. 

No. 54240. j 

j 

Dozier Finley and The Paraffine Companies] Inc. (a 
Corporation of California), Plaintiffs,; 

I 

vs. 

Thomas E. Robertson, Commissioner of Parents, 

Defendant. | 

i 

United States of America, 

District of Columbia, ss: 

Be it remembered, That in the Supreme CouH of the 
District of Columbia, at the City of Washington, in said 
District, at the times hereinafter mentioned, the following- 
papers were filed, and proceedings had, in the above-en¬ 
titled cause, to wit: 
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1 Bill of Complaint to Compel Issuance of Patent. 

Filed April 18, 1932. 

In the Supreme Court of the District of Columbia. 

In Equity. 

Xo. 54240. 

Dozier Finley and The Paraffine Companies, Inc. (a 
Corporation of California), Plaintiffs, 

vs. 

Thomas E. Robertson, Commissioner of Patents, 

Defendant. 

To the Supreme Court of the District of Columbia: 
Plaintiffs for their cause of action state as follows: 

1 . 

Plaintiff Dozier Finlev is a citizen of the United States 

%■ 

of America, and a resident of Berkeley, County of Ala¬ 
meda, and State of California, and plaintiff The Paraffine 
Companies, Inc., is a corporation organized and existing 
under the laws of the State of Delaware, and having its 
principal place of business in the City and County of San 
Francisco, State of California. 

II. 

The defendant, Thomas E. Robertson, is a resident of 
Chew Chase, Countv of Montgomerv and State of Marv- 
land, and a citizen of that State, and in his official capacity 
as Commissioner of Patents of the United States of Amer¬ 
ica is domiciled in the District of Columbia. 

III. 

The jurisdiction of this Court depends upon the Patent 
Laws of the United States, this being a suit in equity under 
Section 4915, Revised Statutes (Comp. Stats. 9460, U. S. C. 
Title 35, Section 63), as amended by Act of March 

2 2, 1927, to secure an adjudication that plaintiff The 
Paraffine Companies, Inc., is entitled to receive a 

patent for the invention as specified in the rejected claim 
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hereinafter referred to, and that the defendant ^e author¬ 
ized to issue such patent. 

i 

IV. 

Plaintiff Dozier Finlev, heretofore and before the 20th 
day of December, 1928, was the true, original,j and first 
inventor of a certain new, original and ornamental design 
for a Shingle, not known or used by others in this country 
before his invention thereof, nor patented or described in 
any printed publication in this or any foreign country be¬ 
fore his invention thereof, or more than two yedrs before 
he made application for patent of the United States there¬ 
for, as hereinafter set forth, and not in public qse or on 
sale in this country for more than two years before the 
date of said application. 

V. | 

Plaintiff Dozier Finlev, being the inventor of I the new, 
original and ornamental design for a Shingle as aforesaid, 
and being a citizen of the United States, on or iibout the 
20th day of December, 1928, duly filed in the United States 
Patent Office an application for Letters Patent for the said 
design, said application being given Serial No. 2fj,351, and 
being made in accordance with the then existing Acts of 
Congress and complying in all respects with all th^ require¬ 
ments of law governing such cases, and said application was 
duly prosecuted in the L T nited States Patent Office in ac¬ 
cordance with the laws of the United States and ^he rules 
of the Patent Office, as will more fully appear from a duly 
certified copy of said application and the proceedings had 
thereon which will be produced in Court as youi! Honors 
mav direct. 

3 VL i 

Plaintiff Dozier Finley, on or about the 13th day of De¬ 
cember, 1928, executed and delivered an assignment to the 
plaintiff The Paraffine Companies, Inc., of all rigjht, title, 
and interest in and to the said invention and said applica¬ 
tion and any Letters Patent to be issued upon and for the 
same, authorizing and requesting the Commissioner of Pat¬ 
ents to issue any United States patent which niight be 
granted upon or for said invention to the plaintiff The 
Paraffine Companies, Inc., and such assignment was duly 
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recorded in the United States Patent Office on or about the 
20th day of December, 1928, Liber J-137, page 494, Trans¬ 
fers of Patents, and a duly certified copy of said assign¬ 
ment. will be produced in Court as your Honors may direct. 

VII. 

The said application, being duly prosecuted in the United 
States Patent Office as aforesaid, was submitted to the Pri¬ 
mary Examiner, who finally rejected, erroneously as plain¬ 
tiffs believe, the single claim of the application reading: 
“The ornamental design of a shingle, as shown”, such final 
rejection having been based upon the following alleged 
prior art : 

United States patent to Finley, Xo. 1,604,745, issued 
October 26, 1926. 

United States patent to Sheriff, Xo. 1,701,640, issued 
February 12, 1929. 

German patent to Budurus, Xo. 5322 of 1879. 

VIII. 

Following said final rejection of the claim of plaintiffs’ 
application, an appeal was taken by the plaintiffs to 
4 the Board of Appeals of the United States Patent 
Office, which, in a decision dated October 23, 1931 (a 
duly certified copy of which will be produced in Court, as 
your Honors may direct), affirmed the decision of the Pri¬ 
mary Examiner, erroneously as plaintiffs believe, the Board 
of Appeals in its said decision stating that it was of the 
opinion that the design of the plaintiffs’ application, and 
which forms the subject-matter of the single claim thereof, 
lacks invention over plaintiffs’ mechanical patent, Finley, 
No. 1,604,745, issued October 26, 1926, in view of the fol¬ 
lowing patents: 

Sheriff, Xo. 1,701,641, issued February 12, 1929. 

Budurus (German), No. 5322 of 1879. 

IX. 

The Board of Appeals, in its said decision, erred, as 
plaintiffs believe and aver, in not holding that the design 
disclosed and claimed in plaintiffs’ said application consti¬ 
tutes invention and is patentable over each and all of said 
patents to Finley, Sheriff, and Budurus, and over any com¬ 
bination or combinations of said patents. 
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The Board of Appeals, in its decision, further eifred, as 
plaintiffs believe and aver, in not holding that the cjr parte 
affidavit presented in behalf of the plaintiffs during the 
prosecution of their said application before the Patent Of¬ 
fice was sufficient to show patentability of the design which 
forms the subject-matter of the claim of said application. 


XI. 


Plaintiffs believe and so aver that neither said I Finley 
patent, nor said Sheriff patent, nor said Budurus 'patent, 
taken either separately or in combination, njor any 
5 of the patents upon which the claim of said Applica¬ 
tion was finally rejected constituted an anticipation 
of the design disclosed and claimed in said application, and 
that the conception of the design specified in said rejected 
claim involved inventive ingenuity and that the siid de¬ 
sign is novel and patentable. 


XII. 

1 ' 

Plaintiffs believe and so aver that the novelty, ornamen¬ 
tal value, and patentability of their said design, disclosed 
and claimed in said application, are evidenced by the affi¬ 
davit heretofore filed as aforesaid, and are further indi¬ 
cated and supported by the facts stated in said affidavit and 
by other facts showing the actual and comparative com¬ 
mercial success and competitive imitation of shinglei made 
by plaintiff The Paraffine Companies, Inc., in accordance 
with the design of said application; and plaintiffs believe 
and so aver that until the introduction of said design of 
plaintiff Dozier Finley no design similar thereto hapl ever 
been known or used, but that since the origination <j>f said 
design by plaintiff Dozier Finley, the said design hai come 
into wide and successful use throughout the United ^tates, 
shingles embodying the design disclosed and clainfied in 
the application of plaintiff Dozier Finley having been man¬ 
ufactured and sold to the trade in large and constantlv in- 
creasing quantities by plaintiff The Paraffine Companies, 
Inc., and said design and shingles embodying the sanje hav¬ 
ing been largely and widely imitated by shingles manufac¬ 
tured and/or sold to the trade by competitors of the plain¬ 
tiff The Paraffine Companies, Inc., and/or other manufac¬ 
turers and/or sellers of shingles. 
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XIII. 

A duly certified copy of the file wrapper and contents 
of plaintiffs’ said application showing the Patent Office 
proceedings and the said decision of the Board of 

6 Appeals, as well as duly certified copies of the afore¬ 
said alleged prior art patents, will be produced in 

Court as vour Plonors mav direct. 

•> v 

XIV. 

The decision of the Board of Appeals aforementioned 
was rendered on October 23, 1931, within six months last 
past, and no appeal from said decision has been taken to 
the United States Court of Customs and Patent Appeals, 
and no such appeal is pending or has been decided. 

XV. 

Plaintiffs believe and so aver that, notwithstanding the 
said decision of the Board of Appeals, the plaintiff The 
Paraffine Companies, Inc., as assignee, is entitled to receive 
a patent for the aforesaid design which constitutes the 
subject-matter of the single claim of plaintiffs’ said appli¬ 
cation. 

Wherefore, the plaintiffs pray the Court: 

First. To adjudge and decree that the plaintiff Dozier 
Finlev was the true, first, original, and sole inventor of the 
design set forth in the said claim hereinabove recited. 

Second. To adjudge and decree that the plaintiff The 
Paraffine Companies, Inc., as assignee of said invention, 
is entitled according to law to receive a patent for the in¬ 
vention specified in and covered by the aforesaid claim. 

Third. To authorize and direct the Commissioner of 
Patents to issue to plaintiff The Paraffine Companies, Inc., 
as assignee, Letters Patent of the United States embodying 
the aforesaid claim, upon the filing in the Patent Office 
of such adjudication and upon compliance with the require¬ 
ments of law in such cases made and provided. 

Fourth. That the plaintiffs have a writ of subpoena ad 
respondendum of the United States of America di- 

7 reeted to said Thomas E. Kobertson, as Commissioner 
of Patents, commanding him on a day certain therein 

to be named td appear and answer to this bill of complaint, 
but not under oath, an answer under oath being expressly 
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waived, and to abide by and perform all and singular such 
orders and decrees in the premises as to this Cburt shall 
seem proper and conformable to the principles !of equity 
and good conscience; and that plaintiffs have spell other 
and further relief as mav be just and proper. 

DOZIER FINLEY and 

THE PARAFFINE COMPANIES, INC., 

By JOSEPH AY. MILBURN, | 

Attorney for Plaintiffs. 

JOSEPH AY. MILBURN, 

CHARLES S. EVANS, j 

HUGH N. ORR, ! 

Solicitors and of Counsel for Plaintiffs. j 

Affidavit. 

District of Columbia, ss: 

Joseph AY. Milburn, being duly sworn, deposes and says 
that he is a resident of the District of Columbia; that he 
is a member of the bar of the Supreme Court of the Dis¬ 
trict of Columbia; that he is a member of the firrji of Mil¬ 
burn and Milburn and is attorney for the plaintiffs Dozier 
Finley and The Paraffine Companies, Inc.; that the said 
plaintiffs are absent from the District of Columbia and 
reside and are located in the State of California; that he 
has read the said bill of complaint and knows the contents 
thereof and he verilv believes the facts therein to be true. 

JOSEPH AA T . MILBURN. 

i 

8 Subscribed and sworn to before me this }8th day 

of April, 1932. 

[seal.] CATHARINE S. WILTO& 

Notary Public,\ D. C. 


To the Honorable the Judges of the Supreme Court of 
the District of Columbia. I 

Thomas E. Robertson, Commissioner of Patents, defend¬ 
ant herein, in answer to the Bill of Complaint alleges on 
information and belief as follows: 


Ansicer to Bill of Complaint. 
Filed April 25, 1932. 
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I. He admits the allegations of residence and citizenship 
of plaintiffs. 

II. He admits the allegations of residence and citizen- 
ship of defendant. 

III. He admits the allegation of jurisdiction under Sec¬ 
tion 4915 R. S., 35 U. S. C. A. 63. 

TV. He has no information respecting the allegations of 
invention and non-existence of statutory bars. 

V. He admits that plaintiff Finley, on the 20th day of 
December, 1928, filed in the United States Patent Office an 
application for letters patent for a design for a shingle, 
to which application Serial Xo. 29,351 was given, and that 
said applicatiqn was prosecuted within the laws and rules. 

VI. He admits the allegation of assignment set forth in 
paragraph VI. 

VII. He admits the allegations of paragraph VII ex¬ 
cept the allegation that the action of the primary 

9 examiner was erroneous. 

VIII. He admits that the application was finally 
rejected, that appeal was taken as stated in paragraph VIII 
and that the Board of Appeals affirmed the decision of the 
primary examiner, but denies that the decision of the Board 
of Appeals was erroneous, as more fully appears from the 
statement of the Examiner and the decision of the Board of 
Appeals, copies of which will be presented at the hearing. 

IX. He denies that the Board of Appeals erred in its 
decision. Defendant denies that the design disclosed and 
claimed is patentable over the following prior art, viz.: 

Finlev, 1,604,745, Oct. 26, 1926. 

Sheriff, 1,701,640, Feb. 12, 1929. 

Buderus, German, 5,322, of 1879. 

Profert of copies thereof is hereby made. 

X. He denies the allegations of paragraph X. 

XI. He has no information as to plaintiffs’ belief except 
as informed by the Bill. Defendant denies that the claim 
is patentable or that inventive ingenuity was involved in its 
conception. 

XII. Defendant has no information as to plaintiffs’ alle¬ 
gations of commercial success and denies that plaintiff 
Finley made any invention over the prior art cited, such as 
would entitle plaintiffs to a patent on the said application. 

XIII. He admits that plaintiffs furnish- copies as speci¬ 
fied in paragraph XIII. 
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XIV. He admits that no appeal from the said decision 
of the Board of Appeals has been taken to tile United 
States Court of Customs and Patent Appeals. 1 

XV. He denies that plaintiffs are entitled to receive a 
patent for the aforesaid design which forms th^ subject- 
matter of plaintiffs’ application. 

10 And further answering defendant denies,each and 
every allegation of the Bill of Complaint not herein 
specifically and sufficiently denied or admitted, apd prays 
that plaintiffs’ Bill of Complaint be dismissed. | 

"Wherefore defendant having fullv answered the Bill of 
Complaint denies that plaintiffs are entitled to tjhe relief 
demanded or any part thereof and prays that he|be hence 
dismissed with all costs of the proceedings against the plain¬ 
tiffs as provided in Section 4915 R. S. j 

THOMAS E. ROBERTSO|N, 
Commissioner of Patents, 

Defendant. 

T. A. HOSTETLER, j 

Solicitor of the U. S. Patent Office, \ 

Attorney for Defendant. 

i 

District of Columbia, 

City of Washington, ss: 

T, Thomas E. Robertson, Commissioner of Patents, de¬ 
pose and say that T have read the above answer by me sub¬ 
scribed and know the contents thereof, and that tjie state¬ 
ments of facts therein made as upon personal knowledge 
are true, and those made upon information and belief I 
believe to be true. 

THOMAS E. ROBERTSOX, 

Commissioner of Patents. 

Subscribed and sworn to before me this 22nd day of 
April, 1932. 

[ seal. ] ALBERT W. KAISER, 

Notary Public , I). C. 

Mv commission expires Apr. 6, 1933. 


2—6292a 
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11 Order Substituting Defendant. 

Filed October 12, 1933. 

* *•* * * # * 

Upon consideration of the motion filed by plaintiffs 
herein, it is hereby ordered this 12th day of Oct., 1933, that 
the Hon. Conway P. Coe, Commissioner of Patents, be sub¬ 
stituted as defendant for the Hon. Thomas E. Robertson, 
formerly Commissioner of Patents. 

F. D. LETTS, 

Justice. 

Findings of Fact and Conclusions of Law. 

Filed March 27, 1934. 


The Court makes the following findings of fact and con¬ 
clusions of law: 

1. Dozier Finley, on December 20, 1928, filed an applica¬ 
tion for letters patent for a design, which application was 
given Serial Xo. 29,351 and is the application involved 
herein. 

2. The said application and the design shown therein 
were assigned to plaintiff, The Paraffine Companies, Inc., 
bv a written assignment recorded December 20, 1928. 

3. The said application discloses a design for a shingle 
of generally elongated rectangular shape, bounded by 
straight lines on three sides, its fourth side (the exposed 
edge when laid on a roof) being defined by a compound 
curve concave adjacent the center and convex adjacent each 
of the sides of the shingle. 

4. The Examiner rejected the claim for the design on 
plaintiff’s mechanical patent, Finley Xo. 1,604,745, Octo¬ 
ber 26, 1926, in view of the following patents: 

12 Sheriff, Xo. 1,701,640, Feb. 12, 1929. 

Buderus (German), 5,322, of 1S79. 

5. On appeal the Board of Appeals affirmed the decision 
of the Examiner in rejecting the claim. 

6. Shingles embodying the design shown in plaintiff Fin¬ 
ley’s application have been manufactured and sold in large 


DOZIER FINLEY VS. CONWAY P. COE. 


11 


numbers by Finley’s assignee, The Paraffine Companies, 
Inc., for several years past; without the benefit of special 
advertising shingles of this design have met with|consider¬ 
able demand and popularity in the trade, sales of shingles 
of this design having increased in volume and exceeded the 
sales of any other of the several designs of shingles manu¬ 
factured by said assignee, including shingles having inter¬ 
locking and other mechanical features similar to those 
found in the shingle shown in plaintiff Finley s design 
application. i 


Conclusions of Law. 


cited bv 


1. The claim is unpatentable over the prior art! 
the Examiner and by the Board of Appeals. 

2. Plaintiff’s design shown in his application dislcloses no 

invention within the meaning of section 4929 it. S.; 35 
U. S. C. A. 73. j 

3. Plaintiff is not entitled to a decree for the claim for 
the design illustrated and the bill of complaint will be dis¬ 
missed. 

In my opinion the decisions of the Examiner aijid of the 
Board of Appeals are correct, and I adopt them. ! 

JESSE C. ADKINS, 

Justice. 

March 26, 1934. 
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Final Decree. 
Filed April 24* 1934. 


This cause having come on to be heard and having been 
tried in open court and argued by counsel for the respective 
parties upon the pleadings and proofs adduced ^nd sub¬ 
mitted to the Court, 

It is adjudged, ordered and decreed this 24th; day of 
April, 1934, that the Bill of Complaint in this case be, and 
the same hereby is dismissed with costs against th!e plain¬ 
tiffs. 

JESSE C. ADKINS, 

Justice. 

Approved as to form. 

J. W. MILBURN, | 

Attorney for Plaintiffs. 
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The plaintiffs note an appeal in open court and the 
undertaking on appeal for costs is fixed at $100 bond, or 
in lieu thereof $50 in cash to be deposited with the Clerk 
of this Court. • 

JESSE C. ADKINS, 

Justice . 

Memorandu m. 

May 12, 1934+ $50 deposit in lieu of bond on appeal. 

14 Assignment of Errors. 

Filed May 12, 1934. 


Now comes Dozier Finley and The Paraffine Companies, 
Inc., plaintiffs in the above entitled cause, by their attor¬ 
ney, and having prayed an appeal to the Court of Appeals 
of the District of Columbia from the decree and order made 
and entered in this cause on the 23rd day of April, 1934, say 
that said decree and order are erroneous and unjust and 
against the rights of said plaintiffs, and as Assignment of 
Errors therein represent that the Supreme Court of the 
District of Columbia erred in the following particulars: 


1. In holding that the claim of plaintiffs’ design patent 
application Serial No. 29,351 is unpatentable over the prior 
art cited by theiExaminer and by the Board of Appeals. 

2. In holding that plaintiffs’ design shown in their appli¬ 
cation Serial No. 29,351 discloses no invention within the 
meaning of Section 4929 R. S., 35 U. S. C. A. 73. 

3. In holding that plaintiffs are not entitled to a decree 
for the claim for the design illustrated in their application 
Serial No. 29,351. 

4. In holding that the decisions of the Examiner and of 
the Board of Appeals are correct; and in adopting them. 

5. In refusing to hold that plaintiffs’ design is patent - 
ably different from each and all of the reference patents to 
Finley, No. 1,604,745, Buderus (German), No. 5,322 of 1879, 
and Sheriff, No. 1,701,640, and over any combination 

thereof. 

15 6. In refusing to hold that the novelty and inven¬ 

tion of the plaintiff Finley’s application is indicated 
and corroborated by the greatly increased demand for and 
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salability of shingles of this design as compared with other 
shingles of similar character and mechanical construction. 

7. In refusing to rule that plaintiffs are entitled to the 

grant of a patent for the design illustrated in their applica¬ 
tion Serial No. 29,351. I 

8. In dismissing plaintiffs’ bill of complaint. I 


May 12, 1934. 

May 14, 1934. 
Mav 15, 1934. 
of Record. 


Now come Dozier Finley and The Paraffine Cojnpanies, 
Inc., the appellants in the above-entitled cause, aiid desig¬ 
nate the parts of the record which they desire to have in¬ 
cluded in the transcript, said parts being considered suffi¬ 
cient for the determination of the questions raise<jl on ap¬ 
peal, namely: 

i 

16 1. Appellants’ design patent application. Serial 

No. 29,351 and drawing (included in Exhibit 1 cer¬ 
tified copy of application file wrapper and contents]). 

2. Final Rejection (Paper No. 8 of said application file). 

3. Appeal to the Board of Appeals (Paper No. 9| of said 
application file). 

4. Examiner’s Statement (Paper No. 10 of said applica¬ 
tion file). I 

5. Decision of Board of Appeals (Paper No. 13 !of said 

application file). I 

6. Bill of Complaint in Supreme Court of the District of 

Columbia. I 

7. Answer to the Bill of Complaint. 

8. Assignment of appellant Finley’s application to ap¬ 
pellant The Paraffine Companies, Inc. 

9. Affidavit of W. H. Lowe. i 

10. Affidavit of R. Hilliard. 


DOZIER FINLEY and 
THE PARAFFINE COMPANIES, 
INC., 

By J. W. MILBURN, 

Attorney for Plaintiffs. 

\ 

Memoranda. 

j 

Statement of Evidence and Notice tiled. 
Statement of Evidence signed <jnd made 

Designation of Record. 

Filed May 14,1934. i 
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respective parties, plaintiffs and defendant, was offered 
and given as hereinafter stated as follows: 

Plaintiffs’ counsel offered in evidence the following: 

(1) A certified copy of the file history (file wrapper and 
contents) in the U. S. Patent Office of the application of 
plaintiff Dozieir Finley herein involved, and a certified copy 
of an assignment of said application of plaintiff Dozier 
Finley to plaintiff The Paraffine Companies, Inc. 

(2) Specimen shingle, product of El Rev Products Co., 
Los Angeles, California. 

(3) Specimen shingle, product of Pioneer Paper Co., 
Los Angeles, California. 

(4) Price List issued bv El Rev Products Co., Januarv 
1, 1930. 

(5) Advertising Circular issued by El Rev Products 
Co. 

21 (6) Price list of Pioneer Paper Co., issued July 

15, 1929. 

(7) Price list of Pioneer Paper Co., issued April 11, 
1932. 

(8) Comparative sheet of July 1, 1930, issued by El Rev 
Products Company. 

Advertising matter issued bv The Paraffine Com- 
panies, Inc. 

(12) Stipulated Testimony of W. H. Lowe, R. Hilliard, 
R. J. Whelan and A. B. Mueller, as follows: 

W. H. Lowe. 

W. H. Lowe, of San Francisco, California, being first 
duly sworn, deposes and says: 

I am vice-president and general manager of The Paraf¬ 
fine Companies, Inc., and am familiar with the business of 
the corporation. 

The Paraffine Companies, Inc., is the sole owner of the 
application of Dozier Finley, Serial No. D-29,351, for a 
patent on a design of a Shingle. 

Since May 1, 1928, the corporation has been actively 
engaged in the manufacture and sale of shingles embody¬ 
ing the design shown in the said Finley application. 
Shingles of this design (of which shingle marked Exhibit 
1 is a specimen) are sold under the name “Thatchon”. 


( 9)1 

( 10 ) 1 - 

( 11)1 
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99 


From the time of the introduction of this ‘‘Tliatclion’’ 
shingle to the public in 1928, sales of shingles of that de¬ 
sign increased rapidly at the expense of other designs of 
shingles made and sold by The Paraffine Companies, 
Inc., so that by the end of the year 1929, sales of 
“Tliatclion” shingles exceeded the sales of imy other 
design of shingles made and sold by the corporation, in¬ 
cluding its previously most popular “HexagonM shingle. 

The records of the corporation show that during the 
period from May, 1928, to July 1, 1933, the total sales of 
“Tliatclion” shingles have amounted to 31,624,03(3 square 
feet, and that since the end of the year 1929 they have 
greatlv exceeded the sales of “Hexagon” shingle's or anv 
of the other designs of shingles sold by the company. 

The large volume of sales and increased and dontinued 
popularity of the “Tliatclion” shingle are not tljie result 
of any intensive advertising or selling campaign,| but are 
due principally to public preference for the design] because 
of its attractive appearance. The mechanical interlocking 
elements of the Tliatclion are not responsible for such 
popularity, since they constitute a patented feature owned 
by The Paraffine Companies, Inc., and incorporated by it 
in shingles of different design which have not attained the 
popularity of the “Tliatclion” shingle. 

Because of its popularity the “Tliatclion” shiqgie is a 
highly important item in the business of The paraffine 
Companies, Inc. and has been extensively imitated jbv com¬ 
petitors. 

R. Hilliard. j 

R. Hilliard, of San Francisco, California, being fifst duly 
sworn, deposes and says : 

I am director of sales and head of the sales department 
of The Parafiine Companies, Inc. 

23 I am familiar with the sale of the product.^ manu¬ 
factured and sold by my company, including its 
“Tliatclion” shingle, and have access to and personal 
knowledge of the sales records of the company. 

Shingles sold under the name “Tliatclion” enibpdy the 
design disclosed in the application of Dozier Finlgy, Ser. 
No. D-29,351. Shingles of this design have beeif made 
and sold bv The Paraffine Companies, Inc. since May 1, 
1928. 
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Prior to 1930 the “Hexagon” design of shingle sold by 
my company had the greatest volume of sales; since 1930 
it has exceeded all other shingles except the “Thatchon” 
design. The company’s records show that for more than 
three yearsi past the company has sold more “Thatchon” 
shingles than any other design of shingle and approxi¬ 
mately twice as many “Thatchon” as “Hexagon” shingles. 

The “Thatchon” shingle was introduced to please the 
taste of home owners and builders. Xo extensive adver¬ 
tising or selling campaign was conducted. The large 
volume of sales of “Thatchon” shingles is due to popular¬ 
ity of the design and not to extensive advertising or to 
difference in price or quality. 

The “Thatchon” shingle is an important item in the 
business of : The Paraffine Companies, Inc. and has been 
imitated extensively by competitors. 

A. B. Mueller. 


A. B. Mueller, being duly sworn, deposes and says: 


I am advertising manager for The Paraffine Companies, 
Inc. 

24 I am familiar with the advertising policy and ex¬ 

penditures of the corporation respecting its various 
products, including shingles, and have access to and per¬ 
sonal knowledge of the books and records of the company 
showing the amounts spent for advertising. 


These records show that the company, in the period from 
1928 to 1933, spent approximately $120,000 in advertising 
its various shingle products. The expenditures for adver¬ 
tising the “Thatchon” shingle are not segregated, but 
from my personal knowledge of the facts I estimate them 
to be $29,000. Of this amount the largest expenditure for 
any year was the $12,000 spent in the fiscal year 1928-1929. 
This item does not represent an extensive advertising cam¬ 
paign, but includes a proportionate share of general shingle 
advertising and the usual initial outlay for dies, cuts, print¬ 
ing and miscellaneous materials for introducing and adver- 
tising the “Thatchon” shingles. 

c? c? 


It is the general advertising policy of The Paraffine 
Companies, Inc., to include several of its types of shingles 
in a single advertisement or advertising circular. Exhibits 
9, 10 and 11 are typical specimens of such advertising 
matter issued by the company, showing the “Thatchon” 
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shingle in conjunction with other types and djesigns of 
shingle products. 

R. J. Whelan. J 

R. J. Whelan, of San Francisco, California, tieing first 
duly sworn, deposes and says: 

I am manager of the Shingle Department of The Paraf¬ 
fine Companies, Inc., and am familiar with thb shingle 
products made and sold by that company and by its princi¬ 
pal competitors. 

25 Since about May 1, 1928, The Paraffine Companies, 
Inc., has made and sold, along with other tiypes and 
designs of shingle products, a shingle knowp as the 
“Thatchon” shingle, of which Exhibit 1 is a specimen. 

For more than three years past the sales of sljingles of 
this “Thatchon” design have exceeded the sales of anv 
other design of shingle sold by The Paraffine Cdmpanies, 
Inc. 

The extensive sale of the “Thatchon” shinglje is due 
principally to its ornamental design, and not to ahy mate¬ 
rial differences in price or quality or to any functional ad¬ 
vantages of the interlocking feature of the shingle. This 
interlocking feature has been embodied in other shingles 
of different design sold by The Paraffine Companies, Inc., 
none of which has approached the “ Thatchon’1 shingle 
in extent of sales. 

As manager of the Shingle Department I have at various 
times obtained and examined specimens of shingles sold by 
the competitors of The Paraffine Companies, Inc., and 
specimens of advertising literature and price lists issued 
by them. Among the specimens thus obtained are Exhibits 
2 to 8, inclusive. 

Exhibits 2 and 3 are specimens of shingle products sold 
under the trade designation “Thatch” by El Rev products 
Co., Los Angeles, California, and Pioneer Paper Company, 
Los Angeles, California, respectively. Each df these 
“Thatch” shingles has a curved lower edge resembling 
the curved edge of the “Thatchon” shingle, and Merging 
into the curved edges of adjacent shingles, when laid, to 
form a continuous curve presenting an appearance sim¬ 
ulating the appearance of “Thatchon” shingles when laid. 
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Neither of these “Thatch” shingles appeared on the 
26 market 'until after the popularity of the “Thatchon” 
shingle sold by The Paraffine Companies, Inc., had 
become generally recognized. 

The “Thatch” shingle is not included in the shingles 
listed in the price list Exhibit 4 which was issued by the El 
Rev Products Co. under date of January 1, 1930, or in 
the price list Exhibit 6 which was issued by Pioneer Paper 
Company under date of July 15, 1929. The “Thatch” 
shingle is illustrated in a subsequently issued advertising 
circular (Exhibit 5) of El Rey Products Co. and is illus¬ 
trated and listed in the price list Exhibit 7 (pages 8 and 
10) issued bv Pioneer Paper Companv under date of April 
11, 1932. 

In a comparative sheet issued by El Rey Products Co. 
on July 1, 1930, and identified as Exhibit 8, both the El 
Rev “Thatch” and the Pioneer “Thatch” are classed and 
compared with the “Thatchon” shingle of The Paraffine 
Companies, Inc., (sixth main item of the list). 

Other competitors have imitated the “Thatchon” shingle 
in a similar manner and have advertised and sold, and are 
now advertising and selling, their shingles as “Thatch” 
shingles in competition with the “Thatchon” shingles sold 
by The Paraffine Companies, Inc. 


Defendant's! counsel offered in evidence the following: 

A. Finley Patent No. 1604,745. 

B. Sheriff Patent No. 1701,640. 

C. Buderus German Patent No. 5322, of 1879. 


27 Be it remembered, that the foregoing contains the 
substance of all the proceedings and evidence given 
at the hearing of this cause, and the plaintiffs having duly 
noted an appeal to the Court of Appeals, this statement 
of evidence is duly stated, approved and signed and made 
of record, mntc pro tunc, in the above-entitled cause, this 
15th day of May, 1934. 

Bv the Court: 

JESSE C. ADKINS, 

Justice. 


I 

I 
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28 In the Supreme Court of the District of Columbia. 

In Equity. 

I 

No. 54,240. | 

Dozier Finley and The Paraffine Companies, Inc., 

Plaintiffs, S 

VS. 

Conway P. Coe, Commissioner of Patents, Defendant. 

Stipulation for Use of Exhibits. \ 

i 

It is hereby stipulated and agreed by and between counsel 
for the respective parties, plaintiffs and defendant, that 
the physical and paper exhibits now on tile in the above- 
entitled cause may be attached to the Statement of Evi¬ 
dence and used as part of the record of the case before 
the Court of Appeals of the District of Columbia on appeal. 

J. W. MILBURN, 

Counsel for Plaintiffs-Appellants. 

T. A. HOSTETLER, 
Solicitor for Defendant-Appellee. 

May 15, 1934. 
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390. 


Department of Commerce, United States Patent Office. 

I 

v 

To all persons to whom these presents shall come, Greeting: 

This is to certify that the annexed is a true copy from the 
records of this office of the File Wrapper, Contjents and 
Drawing, in the matter of the Pending Application for De¬ 
sign Letters Patent of Dozier Finley, Filed December 20, 
192S, Serial Number 29,351, for Design for a Shingle. 

In testimony whereof I have hereunto set my hand and 
caused the seal of the Patent Office to be affixed, at the City 
of Washington, this seventh day of December, in the year 
of our Lord one thousand nine hundred and thirty-three 


i 
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and of the Independence of the United States of America 
the one hundred and fifty-eighth. 

[Seal Patent Office, United States of America.] 

CONWAY P. COE, 
Commissioner of Patents. 

Attest: 

D. E. WILSON, 

Chief of Division. 

(Here follow photolithographed pages 30 & 31.) 

32 To all whom it may concern : 

Be it known, that I, Dozier Finley, a citizen of the United 
States, residing at Berkeley, in the County of Alameda, and 
State of California, have invented a new, original, and or¬ 
namental Design for a Shingle, of which the following is 
a specification, reference being had to the accompanying 
drawing, forming part thereof. 

The figure is a plan view of a shingle, showing my new 
design. 

I claim: 

The ornamental design for a Shingle, as shown. 

DOZIER FINLEY. 


33 


Oath. 


State of California, 

City and County of San Francisco, ss: 

Dozier Finley, the above named petitioner, being sworn, 
deposes and says that he is a citizen of the United States 
of America and a resident of Berkclev, Countv of Ala- 
meda, and State of California, that lie verily believes him¬ 
self to be the original, first, and sole inventor of the 
design for a Shingle described and claimed in the annexed 
specification; that he does not know and does not believe 
that the same was ever known or used before his invention 
thereof, or patented or described in any printed publica¬ 
tion in any country before his invention thereof, or more 
than two years prior to this application, or in public use 

or on sale in the United States for more than two Years 

* 

prior to this application; that said design has not been pat¬ 
ented in any country foreign to the United States on an 
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PJT I t i o K 


TO THE CQLBJI33ICNEL OF PATENTS: 


I 

I 

I 


Your petitioner, DOZIER FINLEY, a 
citizen of the United States and a resident of 

I 

3erk$ley, in the County of Alameda and State of 

v/hoce post-office address is 2725 Ashby A venue, Berkeley, CalifbrnSs* 

California,/prays that letters patent may be granted 

to him for the term of three and one-half years for 

the new and original design for a SHINGLE, set fortjh 

in the annexed specification* 


And he hereby app. ints 
CHARLES 3. EVANS 


(Register No* 10,750) of San Fruncisco, California, 
v;h03e postal address is G10-617 Crocker Building, 
Cun Francisco, California, his attorney, with full 
power of substitution and revocation, to prosecute 
this application, to make alterations and uneiHlmcnta 
therein, to receive the patent, and to transact all j 
business in the latent Office connected therewith* ' 






Signed at California, 

this / 3//day of 1920* 


I 

I 
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Wt. 55 IUMi 102 *• PtpcrX*. 2 

Department-of Commerce 

tmrtXD STATT^ , > .TENT OFFICE 

LIAG/S Washington January 26, 1929* 

Please And below a communication from the EXAMINER in 
charge of this application. /? ^ ^ . » . 


• P O 11 wi 



*/ Poic^. Applicant: Do*!** Plnloy 

1928. 


Ser. ZZfr* . 

Filed 5>ec 

For SMag£© 


^•ig 



6 

M 


Reference made of record: 

/ I 

y Finley, 1,604,745, Oct. 26, 1926 , Class 106-7.5 

All the features of the present design with the ex¬ 
ception of tne concaved on the bottom edge appear tc 

be purely mechanical, such as the rotenea element on the 

I 

extreme left and tne notched inset on the right lowe|r oor- 
ner. 

■ 

These features are regarded as immaterial, being ele¬ 
ments v;hicn are primarily mechanical. Mecnanical features 
per 3e are not patentable in a design, oee decision lin 


Zx Parte Kern, 1905 , C. D. 292 . 
The claim is rejected. 


S' 


GjXJUSt>-j /j Cot, 

3 V 



SS2 

Examiner. 
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application filed by him or his legal representatives or as¬ 
signs more than four months prior to this application; and 
that no application for patent on said design has been tiled 
by him or his representatives or assigns in aijiy country 
foreign to the United States. 

DOZIER. FtIXLEY. 

Subscribed and sworn to before me, this 13th day of 
December, 1928. 

f skaIj.] W. V. HEALEY, 

Notary Public. 


(Here follows photolithographed page 3 
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[Stamp:] Afa.il Division, U. S. Patent Office. Jul. 
24, 29. 

[Stamp:] Patent Office, Div. 55. Jul. 25, 1929] 

In the United States Patent Office. 


Division 55. Room 102. Paper 3. 

In re Application of Dozier Finley, Shingle, Serial Xo. 

D-29. 351, Filed December 20, 1928. 

San Francisco, California, Jul. (20,1929. 

Honorable Commissioner of Patents, Washington, D. C. 

Sir: j 

This communication is in response to Office Letter of 
January 26, 1929. j 

The applicability of applicant’s former mechanical pat¬ 
ent Xo. 1,604,745 is not understood Since design patents 
go to the appearance of the ob ject, and not to tin? mechani¬ 
cal features, it is not seen wherein the reference is 
pertinent, since there is no similarity in the appekrances of 
the two shingles. The patent discloses a shingly substan¬ 
tially square, two sides of which are bounded by ljike simple 
curves having a constant curvature. The corndr between 
the two curved sides is observed for about one-third the 
length of the sides. Such a shingle when laid in one man¬ 
ner will simulate a slate roof and in another maitner a tile 
roof having regular recurring simple curves. 
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36 The shingle shown in this application is rectan¬ 
gular; all of its sides except one are bounded by 

straight lines and the one curved side is defined bv a com- 
pound curve having a reverse curvature adjacent the sides 
of the shingle, so as to be concave adjacent the center and 
convex adjacent each side. This shingle when laid with 
other like shingles presents an edge defined by a regularly 
recurring compound curve. The resultant roof surface, 
due to the particular shape of applicant’s curved lower 
edge, gives an entirely different appearance from that 
produced by the shingles disclosed in Patent No. 1,604,745. 

The principle of law set forth in Ex-parte Kern, cited by 
the Examiner, is well known to counsel. However, the 
decision does not apply in the present instance. Even 
though applicant has employed certain mechanical features 
in the construction of his shingle, the design of his shingle, 
namely the specific compound curve, is independent of these 
mechanical features; and an entirelv different visual effect 
is produced byimeans of such curve than that of the art of 
record. 

Attention is directed to the fact that the portion of the 
curve adjacent the left hand side of applicant’s shingle, 
when laid against the portion of the curve adjacent to the 
right hand side of the shingle, forms a full continuation of 
the curve adjacent said right hand side. This produces a 
curve having a serpentine effect in contradistinction to the 
curve in the shingle of the Finley Patent of record, which 
actually produces points adjacent where the shingles 
meet. 

37 In view of the above, it is urged that applicant’s 
invention is proper subject matter for a design pat¬ 
ent ; and in the absence of more pertinent art, allowance of 
the application is solicited. 

Bespeetfullv submitted. 

DOZIER FINLEY, 

By CHARLES S. EVANS, 

His At tome if. 


(Here follows photolithographed page 3S.) 
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department of Commerce 

ilAO/L UNITES XT \ ~~ES PATENT O TF I Cg 

V' vHINCTON 


fiftr No. 4 


?2e in And btiow a communication from the EXAMINER In 
charge of this application. 


T-- 


• rtf >v 


Committientr of PaSenU. Applicant DOZier Finley, 





Charles 3. Evans, 

610 Crocker Bldg., 
San Francisco, Calif. 



Ser. No. Dee.29,^51, 
Filed Dec.20,*938, 

For Design for Shingle. 



Responsive to letter filed July 24, 1929. 

The present argunent has been considered. 

I 

Additional references made of record:- 

8herriff, ^ 1,701,640, Feb.12,1939, 01. Roofs- 108-7.2; 

*/(German) Budesus, 5,322, May 23,1879, CI.IO 8 -I 7 . j 

Regarding the citation of mechanical patent No.jt, 604,7^5 

granted to applicant, it is believed that the mass effect of the 

i 

shingle disclosed therein produces substantially the same effect 
as would a shingle of applicant»s design, see Fig .5 and Fig.3* 

It is noted that applicant stresses the compound curve on the 
lover edge of the shinglfe of the present design and regarding this 
feature, attention is directed to the above cited additional 
reference* It is believed that'it would require no Invention to 

I 

modify the shingle disclosed in the mechanical patent Nb.,1,604,74b, 

I 

as above suggested by the additional references. 

• I 

the claim is accordingly again rejected. j- 

WU&eJu* 

Ccr*UAS*j Co^t. 

Pc^JL 3 * 




4. 
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39 [Stamp:] IT. S. Patent Office, Mail Division. Feb. 

10, 30. ! 

[Stamp:] Patent Office, Div. 55. Feb. 11, 1930.' 

In the United States Patent Office, j 

i 

Division 55. Room 102. Paper No. 5. i 

i 

In re Application of Dozier Finley, Design for a Shingle, 
Serial No. 1 >-29,351, Filed December 20, 1^28, 

San Francisco, California, Feb. £, 1930. 
Honorable Commissioner of Patents, Washington, D. C. 

Sir : 

Tills communication is in response to Office jLetter of 
August 12, 1929. 

This application is again called to the Examinee’s atten¬ 
tion with the request that it be reconsidered, asj it is be¬ 
lieved to be allowable over the art cited. Design patent 
protection is not as broad as that offered by mechanical 
patents, and for this reason a more liberal application of 
references should be made than has been in this case. 

Granting that certain portions of applicant’s design are 
old, and that such portions may be carved out of other 
structures, applicant’s design as a whole is nov^l in that 
the artistic appearance presented by this (lesign is 

40 entirely absent in the prior art. Where, in the prior 
art, is there disclosed a generally rectangula 

having one side bounded by a compound curve havj 
verse curvature adjacent the sides of the shingle i 

The statement of the Examiner that the mass effect of 
the shingle shown in Patent No. 1,604,745 and the present 
design are substantially the same cannot be understood bv 
Counsel. Applicant is asking for a design on a sliihgle, and 
the combining of several of the shingles of the patent to¬ 
gether to produce an anticipation is not believed to be 
proper. Even when so combined they fail to show the 
shingle of applicant’s design. The shingle of the refer¬ 
ence is square, while the shingle of the application is an 
elongated rectangle. That alone, when appearande is the 
deciding factor, is enough to distinguish one from the 


r shingle 
mg a re- 
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other. Further, the patented shingle has two sides out¬ 
lined by simple curves, having a constant curvature, and 
two sides defined by straight lines. The severing of the 
corner between the two straight sides really forms a fifth 
side, which constitutes an important factor in the appear¬ 
ance and use of the shingle. What there is about the 
shingle of the patent that resembles the one disclosed in 
this application is not apparent to Counsel. 

The shingle of Sherriff comprises a strip bounded by 
parallel lines, the upper and lower edges being curved. 
This shingle does not look like applicant’s shingle and in 
no wav could be confused with it. I'lie German Patent Xo. 


5,322 discloses a roof formed of metal slates or shingles. 


Neither ,the individual plates, nor the laid roof re- 
41 semble in any respect the shingle disclosed in this 
application. The shingle of the German reference is 
also defined by parallel lines and does not include a side 
having a compound curve with a reverse curvature adja¬ 
cent each end thereof. 


It is a well, established principle of law that sameness of 

appearance to the eye of an ordinary observer is the test 

that determine^ the identity of a design. In other words, 

the test is whether the ordinary observer could purchase 

the one believing it to be the other. There is no sameness 

of appearance between applicant’s shingle and the shingle 

of anv of the references cited. Xo ordinarv observer would 
»- • 

be confused by them, or mistake one for the other. There 
is not the slightest suggestion or possibility of creating 
applicant’s design from any of the patents singly or con¬ 
junctively. In, the case of Pfeffer v. Western Doll Mfg. 
Co., 283 F. 966, is the following: 


“In design patents, as in others, novelty is not essential 
in each and all of the parts; but, if the design as a whole is 
novel, there may be patentable invention in the concep¬ 
tion.” 


In Graff, Washbourne & Dunn v. Webster et al., 195 F. 
522, it is held: 

“That each separate element in a patented design was 
old does not negative invention, which may reside in the 
manner in which they are assembled, since it is the design 
as a whole, and the impression it makes on the eye, which 
must be considered.” 
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Departmen Commerce 

MAC/S UNITED STATES PATENT OfTICT 


Piper No. 


lgN.ifc.1 


WASHINGTON 


Please And below a communication from the EXAMINER in 
charge of this application 


February 20, 1930j 
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Charles S. Brass, 

610 Croolcer Bldg., 

San Francisco, Calif. 



Ser. No. 3-29.351 
Filed Dec. 20, 1928 

For Design for Shingle 


Responsive to letter filed February 10, 1950. 
Applleant r s argusanti has been considered. 

The Finley mechanical patent. No. 1,604,745* shows 
a shingle which, when laid, will produce substantially 

the sane appearanoe as applicant's design. The mechani- 

I 

ical patent to Sherriff, 1,701,640, shows the compound 
curve at the lower edge of applicant's shingle, which 

i 

is the portion that would be exposed when the shingle Is 

I 

laid. See also the German patent to 3udesus, of recorfl, 

I 

showing substantially the same feature. 


Regarding the notched lower corners,as pointed out ^ y 
in previous office actions, this feature is regarded as 5 ^ 



primarily mechanical and utilitarian in nature, being de¬ 
signed to engage with the adjacent shingles. Any purely 


mechanical features in a device are eliminated from con¬ 


sideration in determining the question of patentability 

from a design standpoint. See the decision in Bx parte 

I 

Kern, of record. Along the same line see the decision in 
2x parte Johnson, 1910 C. D. 192. 

! 

It is not seen wherein applicant has contributed any¬ 
thing from an ornamental standpoint to the art of designing 
shingles. 

For tr.e reasons of record the claim is accordingly 
again rejected and far purposes of apneal this action may 
be taken as final, if applicant so elects. 


,-h- 
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Examiner. 
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The doctrine expressed herein is directly in j}oint with 
the present case. The Examiner apparently contends that 
the curve on the lower side of the Slier riff shijigle com- 

• i 

bined with three or four of the shingles shown in patent 
Xo. 1,604,745 produces the shingle disclosed in the 
42 present application; but even if this weije true it 
does not negative the invention in that applicant’s 
design as a whole is new and creates an impression that is 
far different from anything that has existed before. 

Many other cases in point may be cited, among which are 
Bush & Lane Piano Co. v. Becker Bros., 209 F. 233, where 
it is stated: | 


“While a design patent must involve invention, its valid¬ 
ity is not negatived by combined features that w^re sepa¬ 
rately old, or by features that were separately found in 
other articles of the same class.’’ j 

Applicant has created something new and attractive in 
that the effect imparted by the design in question is far 
different from anything that has preceded it. To sub¬ 
stantiate this position, it is contended that applicant has 
conformed with the doctrine expressed in Metallic Indus¬ 
tries, Inc., et ah, v. Brauning, 279 F. 856, where it is stated: 

“A design, to be patentable under Rev. St. 4929, as 
amended by Act May 9, 1902, (Comp. St. 9475), must 
present to the eye of the ordinary observer a different ef¬ 
fect from anything that preceded it, and render the article 
to which it applies pleasing, attractive, and beautijful, and 
must involve an effort of the brain as well as of the hand.” 

In view of the foregoing it is respectfully requested that 
tlie application be reconsidered and the case passed to 
allowance. 

Respectfullv submitted, 

DOZIER FINLEY, j 
By CHARLES S. EVANS}, 

His Attorney. 


(Here follows photolithographed page 43.) 
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44 [Stamp:] U. S. Patent Office, Application Division. 
Aug. 20, '30. 

[Stamp:] Patent Office, Div. 55. Aug. 21, 1930. 

In the United States Patent Office. 

Division 55. Room Xo. 102. 

Paper Xo. 7. 

In re application of Dozier Finley, Serial Xo. D-29,351; 

Filed Dec. 20, 1928. Design for Shingle. 

Hon. Commissioner of Patents, Washington, D. C. 

Sir : 

This communication is in response to the Office letter 
of February 20, 1930. An interview relative to this appli¬ 
cation was had with the Examiner in charge of the case 
a few da vs ago. 

A careful reconsideration of the rejection of applicant’s 
shingle design is respectfully requested. The present re¬ 
jection is based on the holding that a completed assembly 
of applicant’s single shingles on a roof would have an 
appearance generally similar to that of the mass showings 
of shingles in the references. The question of whether such 
an assembly would be similar will be discussed below, but 
it is thought that the Examiner should bear in mind that 
in this application applicant is asking for protection on 
the individual shingle, and for this reason mass showings 
of shingles made up of individual shingles, none of which 
is similar to applicant’s individual shingle, should be with¬ 
drawn from consideration bv the Examiner. There seems 
to be no reason why applicant is not entitled to protection 
on his individual shingles from a design standpoint, since 
no shingles having three straight edges and a compounded 
curved fourth edge are in the record. Applicant’s shingle 
alone has design merit and the mere fact that it also 

45 has design merit when combined with a number of 
other similar shingles on a roof should not persuade 

the Examiner to reject it on mass showings of shingles. 

With regard to the question of whether the exposed edge 
of applicant’s shingle is similar to the exposed edges of 
the shingles of record, it is desired to emphasize that none 
of the shingles of record has an exposed edge of the same 


Wr. 55 a102 

_■**»—"*_ . DEPARTMENTS COMMERCE 

If AT ./3 UNITED STATES PATENT ( 


«& 


PinrNt. 6 


WASHINGTON 

Tfssse EmT tetoic « cojnmunication from tha EXAMINER in 
chary* of tide application, Q . / 

4 , \MuZfcZs 





September 5, 1930 


• ll-OW 


Cowimusitmer «/ P^ntt. Applicant: Dozier FlSlS 7 





£ 


Charles S. Evans, 

6l0 Crocker Bldg., 

San Franoisoo, Calif. 
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Tiled Deo. 20, 1928 

Tor Design for Shingle. 



Responsive to letter filed August 20, 1930 

I 

The present argument has been considered. 

The basic features of applicant’s design are sub- | 

stantially shown in the Finley mechanical patent, of j 

I 

record. Applicant has stressed the fact that there is 
a reverse curve on the exposed edge portion of his 
shingle. That this is a common feature in shingle de- 

I 

signs is shown by the German patent to Budesus, of re- 
cord. Also, the mechanical patent to Sherriff, 1,701,- 
640, shows a compound curve on the exposed edge of a c-4 ^ ^ 

* <3- 

strip shingle. « • 3 


ill 


In view of the state of art shown by the refer- ^ ^ 
enoes of record, it is held that applicant has failed 

I 

to contribute anything from an ornamental standpoint ini 
the production of the present design. 

As to the inter-locking feature on the lower ooraers 
of applicant’s shingle, it is pointed out that these are 
shaped to provide an inter-locking means and it is held 
that this is a primarily mechanical and utilitarian feal^- 
ure and would, therefore, not enter into the question qf 

I 

determining patentability as a design. See decisions in 

2x parte Kern, 105 0. G. 2061; 19°3 C. 292 and 
Ex parte Johnson, 1910, C. D. 192,' 

already of record. 

The claim is accordingly again and finally rejected 
on the references and for the reasons of record. 
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In re application of 


/ 

DOZIER FINLEY 


DESIGN FOR SHINGLE 
Serial So. D-29,351 
Filea December 20, 1928 



DIVISION 
ROOM NO. 
PAPER NO. 


102 

1 


I 


San Francisco, California, 

i 

I 

26 J33f 



APPEAL 

TO THE COMMISSIONER OF PATENTS: 

I * 

I 

I 

I an enclosing my certified check for fifteen 

I 

dollars^C$15X0}^to'be applied as the fee on appeal in 
the above mentioned application. This fee was inadvertently 
omitted from the papers forwarded on February 25, 1931 in 
connection with the appeal of this case. 

I 

Respectfully submitted, 

DOZIER FINELY 


By 

His Attorney 
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In re application of 
DOZIER FINLEY 
DESIGN FOR SHINGLE 
Serial No. D-29,351 
Filed December 20, 1928 


DIVISION 
ROOM NO. 
PAPER NO. 


5d 

I 

102 

i 

9l 



7lo. San Francisco, California, 

M/tryjiA. 




FEB 2 5 1931 


CoirLuro^j /? Co *e.. 


APPEAL 

TO THE COMMISSIONER OF PATENTS: 


I hereby appeal to the noard of Appeals fropa the decision 


of the Primary Examiner in the matter of my above identified 
application, wnich was finally rejected on September 0* 1930. 


The points on which the appeal is taken are as follows: 

I 

(1) The Examiner erred in rejecting the cl4im. 

I 

(2) The Examiner erred in his statement thajt "All the 

i 

features of the present design with the exception of the concaved 

I 

on the bottom edge appear to be purely mechanical, such as 

I 

the notched element on the extreme left and the notched inset on 
the right lower corner. 

I 

These features are regarded as immaterial, being elements 
which are primarily mechanical." 


(3) Tne Examiner erred in rejecting the claim on the 
patent to Finley, No. 1,604,745, dated October 26. 1926|. 
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i 



(4) The Examiner erred in rejecting the claim on said 

t 

patent to Finley in view of the patent to Sherriff, No* 1,701,640, 
dated February 12, ±929, and/cr the German patent to Budesus, No, 
5,322, dated May 23, 1879. j 

(5) The Examiner erred in his statement that "Tn view 
of the state of art shown by the references of record, it is held 
that applicant has failed to contribute anything from an ornamental 
standpoint in the production of the present design." 


I 

(6) The Examiner erred in rejecting the claijm on the 
references and for the reasons of record. 

(7) The Examiner erred in refusing to allowj the claim. 
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In ra Application of : 
Dollar Tinier ) 
Ser. So* D-29*351 t 
Tiledi See* 20* 1926 ) 
Tors Shingle : 


Before the 

Board of Appeal* 
on Appeal. 


TH I T JSU STATES PITOT OfTICg 
WifiHCTOTOH* D. C. 

I 

Mr. 17 , 1931 . 

! 

/ 

( ysAR 27 1^31 

| V 

SHESBa smiTfflgsT 

This le an appeal from the action of the examiner finally 

1 

rejecting the following claim: 

1 

The ornamental design for a shingle* as shqvn* 

I 

Beferenees relied apon: 

.Tinier 1,604,745 Oct. 26* 1926 

, Sherriff ;/ 1 * 701,640 Teh. 12, 1929 

(Ocr.) Budesus 5*322 Say 23, 1879 

The claim stands rejected apon the ground that this production 

I 

of the present design is lacking in invention in visa bf the above 
cited references 

The basic features of applicant's shingle design are substan* 
tlally the same as set forth in hie meehanloal patent granted more 
than tvo years prior to the filing of the present application* 

Since applicant has especially stressed the faot that the lover 

| 

or exposed edge of his shingle consists of an ogee or Reverse curve* 

i 

patents to Sherriff and Budesus were olted to ahow this featura of 
the design* Sherriff shews a reverse curve of the lover edge of the 

same type of shingle* vhsreaa Budesus shows a reverse o^rv* on 

I 

the lover edge of tiling elements used as roofing. 

TO modify the lover edge of the shingle shown in the Tinley 
meohanioal patent No. 1,604,745 by using a reverse curve instead 
of a simple our vs is held to be lacking in invention. 

Tor the sieve ‘reasons the action appealed from is* it is 

submitted, proper and should bo sustained. 

<fZ 

+4*Jl Respectfully submitted* 
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curvature as applicant's shingle, and because of tjhis, appli¬ 
cant's shingle has an entirely different appearance from 
the patents cited by the Examiner. Where there is a differ¬ 
ence of appearance, there is design patentability, and the 
mere fact that the difference is slight does not mitigate 
against patentability, particularly in the case of an article 
of comparatively few lines, as is the case in a shiijgle. 

Applicant’s shingle has been widely used throughout the 
West and its appearance is such an improvement on that 
of other shingles that competitors consider it worthy of 
imitation. As has been stated in previous arguments in 
this case, design protection does not create sucli a broad 
and sweeping monopoly that applicant should be denied 
some means of protecting his invention against infringe- 
ment. Allowance of the application is therefore requested. 

R espectful 1 v subm i11ed, 

DOZIER FINLEY, j 
By CHARLES S. EVA^S, 

Attorney. 

August 20, 1930. 

I 

(Here follow photolithographed pages 46-dO.) 

51 201-a. j 

Department of Commerce, United States Patent Office, 

Washington. 

! 

l 

Address onlv The Commissioner of Patents, Washington, 
D. C. I 

Appeal No. 1793. Paper No. 11. 


Notice of Hearing. 


Sir : 


May 21,11931. 


The case of Dozier Finley, Serial No. 29,351, will be 
heard by the Board of Appeals on the 10th day of Septem¬ 
ber, 1931. 

The hearings will commence at 1:30 P. M. and as soon 
as the argument in one case is concluded the succeeding 
case will be taken up. 

If any party, or his attorney, shall not appear when the 
case is called, his right to an oral hearing will be regarded 
as waived. I 
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The time allowed for arguments is as follows: 

Ex parte eases, thirty minutes; 

Inter partem appeals: Interlocutory and final hearings 
when no testimony has been taken, thirty minutes each side; 
final hearing when testimony has been taken, one hour 
each side. 

By special leave, obtained before the argument is com¬ 
menced, the time may be extended. 

The appellant shall have the right to open and conclude 
in inter partes cases, and in such cases a full and fair open¬ 
ing must be made. 

Briefs in inter partes appeals must be filed in accordance 
with the provisions of Rules 144 and 163. 

Respectfully, 

THOMAS E. ROBERTSON, 

Commissioner of Patents. 

To Mr. Charles S. Evans, 610 (’rocker Building, San 
Francisco, Calif. 


(Here follow photolithographed pages 52-55.) 
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Viewed as a single entity, the design of the pres¬ 
ent application is unlike the design of the shingle 
shown in applicant's mechanical patent cited. The appear¬ 
ance of the shingle of the reference fails to suggest or to 
anticipate the present design. Comparing the edges of the 
present design with those of the shingle in the reference, 
it is to be noted that in no instance does a defining edge 
of the design correspond to any defining edge in the refer¬ 
ence. The design is wholly dependent upon the configura¬ 
tion defined bv the bounding edges of the shingle. The 
defining lines are necessarily few in number, and each de¬ 
fining line therefore has a correspondingly increased im¬ 
portance in determining the ultimate appearance of the de¬ 
sign as a whole. Where no single edge of the design of 
the present application corresponds along its entire length 
with any edge, of the design shown in the reference, it is 
not seen how the disclosure in the reference can be held 
to anticipate the disclosure of the present application. It 

is therefore earnestly submitted that the Primary Exam- 

• % 

iner erred in giving weight to the Finley patent on an imi¬ 
tation tile. 

The Examiner has not helped to sustain his position by 
referring to certain defining lines only of the patents to 
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IN THE UNITED STATES PATENT OFFICE 
WASHINGTON, D. C. 


In re application of ) 

• 

DOZIER JTNIEY ) 

SHINGLE ) 

Serial. No. D-29,351 ) 

Filed DeceaDer 20, 1928 ) 

BEFORE THE BOARD OF APPEALS 
APPLICANT’S BRIEF ON APPEAL 


This is an appeal from the action of the Primary 

I 

Examiner finally rejecting the single claim of the above 
aoplication which is: 

tt The ornamental design £or a shingle, as shown." 



The present invention is directed to the design of 

I 

shingle shown in the drawing of the application, and illustrated 
in the following sketc-n. 1 

Aft 

Cmujwusj P. 

tATL 

The design comprises an essentially rectangular body notched at 

.. 

one- lower corner thereof and having an angularly disposed tab 
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. 


V 




* .. 




projecting from the opposite lower corner. The sides <}f the 

body are defined primarily by straight parallel edges, and the 

I 

upper edge of the shingle Is defined by a straight edge at right 


angles to the ends of the shingle. The lower edge of tjhe shingle 



from the' end of the tab and. being disposed in alignment with the 

i 


adjacent end of the shingle body. At the opposite end, the curve 
terminates at the notch in spaced relation to the end of the shingle 


body. 

i 

I 

The statutory authority for the granting of patents 
for design is contained in Revised Statutes, Section 49^9, whereby 
It is provided that patents may be obtained for new, original, and 

ornamental designs for articles of manufacture, subject only to 

I 

the limitations imposed by the statute. In determining fyhat is 

i 

proper subject matter for the grant of a design patent, the Court 


has stated in the leading case upon the subject 

"The ac-ca of Congress, which authorire the grant of 
patents for design were plainly intended to give 
encouragement to decorative arts. They contemplate 
not so much utility as appearance, and that, not as an 
abstract impression or picture, but an aspect given to 

those objects mentioned in the acts.And the 

thing invented or produced, for which a patent is .given, 
is that which gives a peculiar or distinctive appearance 
to the manufacture or article to which it nay be applied 

or to which it gives form.It is the appearance 

itself^ therefore, no matter by what agency caused, that 
constitutes mainly, if not entirely, the contributions 
to the public which the law deems wortiyof recompense. 

The appearance may be the result of peculiarity in 
configuration, or of ornament alone, or of both 
•conjointly, but in whatever way produced, it is the new 
thing or product which the law regards." Gorham Manu¬ 
facturing Co. v. White; 14 Wall 511, 524. 
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Design has been defined by the Court as fpllows: 

i 

"Design, in the view of the patent law, is that 
characteristic of a physical substance which, by means 
of lines, images, configuration and the like, taken as 
a whole, makes an impression, through the eye upon the 
mind of the observer. The essence of a design resides, 
not in the elements individually, nor in their method 
of arrangement, but in their toht ensemble , in that 
indefinable whole that awakens some sensation in the 
observer’s mind. Impressions thus imparted may be 
complex or simple; in one a mingled impression" of 
gracefulness and strength, in another the impression 
of strength alone. But vrhatever the impressioiji, there 
is attached in the mind of the observer, to the object 
observed, a sense of uniqueness and character." Pelouse 
Scales Mfg. Co. v. American Cutlery Co., 102 F.R. 916, 918. 

Applicant respectfully submits that the design now under 
consideration-is a proper subject for a design patent under the 
statutes, and the design falls within the definition adopted 

I 

in the leading cases above'referred to. 


The claim of the application was finally rejected by the 
Primary Examiner upon the ground that the design is lacking in 
Invention in view of the following references: 


Finley 
Sherriff 
(German) Buderus 


No. 1604,745 
" 1701,640 

" 5522 


Oct. 26, 1026 
Feb. 12, 1029 
May 23, 1079 


Applicant's mechanical patent No. 1604,745 principally 
relied upon by the Examiner, discloses a shingle of essentially 
square form having two sides defined by simple concave curves 


the radius of which is materially shorter than the cqrvature of 
the compound curve in the present design. The shingle of the 
reference is designed to simulate the appearance of a tile, and 

i 

It Is so stated in the patent. (Specification, lines pLl-12, 
^30-S4.) When the shingle shown in the reference is laid with a* 


I 

I 
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curved edge exposed, as indicated in Figure 3, the simple curves . 
intersect to produce a distinct point at each juncture* The 

shingle or the reference and its appearance when laid is illustrated 

i 

in the following sketches: 




TLo compound curve of the present design avoids producing the 

appearance of points. Thus, when the shingles of the present 

T 

design are laid in normal overlapping relation, the end of the 

curve adjacent to the tab of one shingle matches with the end 

. 

adjacent to the notch of an underlying shingle and the curves 


merge together so that the compound curve Is continued without 


interruption and without producing a point or other break such as 

. V • \ 

to destroy the smooth continuity of the merging curves, as 
illustrated by the following sketch: 


r* 
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Sherriff and Buderus. Considering these references indi¬ 
vidually. Sherriff discloses a shingle in which opposite sides 
are parallel along their entire length. Thus tlije ends of 
each shingle are defined by straight parallel lihes. The 
upper and lower edges of each shingle are defined! by paral¬ 
lel curved lines, the curves extending without inter- 

57 ruption from one end to the other of each shingle. 
Viewed as an entitv, the shingle of this !reference 

is distinctly unlike the shingle of the present application. 
The two disclosures, lack that sameness of appearance 
which is essential to obtain the identity of desibn neces¬ 
sary to constitute anticipation or lack of invention. Bu¬ 
derus likewise discloses a unit having opposite ed.^es paral¬ 
lel along their entire length. There is nothing iiji the Bu¬ 
derus disclosure which is suggestive of applicant’p present 
design. The mass showing in the Buderus reference pre¬ 
sents an irregular appearance, and shows conclusively that 
the smooth and regular continuity inherent to applicant's 
present design is entirely absent from this reference. Ob¬ 
viously neither the SherritT nor the Buderus disclosures can 
in themselves constitute an anticipation of the present de¬ 
sign, and the Primary Examiner does not depend upon 
either of these references alone as a ground for rejection. 

Considering the disclosures of the Sherriff and the Bu¬ 
derus references in connection with applicant’s mechanical 
patent relied upon by the Examiner, it is respectfully sub¬ 
mitted. as shown by the authorities hereinafter cited, that 
the combining of these references is not proper, i Design 
goes to the appearance of the device as a whole, ijmd it is 
submitted that it is improper to borrow an individual char¬ 
acteristic from one design and to substitute the borrowed 
characteristic for a characteristic of a second design to 
produce an imaginary arrangement in anticipation of a 
third design. Each individual feature of a design is 

58 modified or affected by each of the distinctive fea¬ 
tures of its setting. To remove such an individual 

feature from its initial setting and to place it in associa¬ 
tion with other features in a new arrangement, destrovs 
the identity of the original feature and established a new 
identity characteristic of its new environment, "phe de¬ 
fining characteristic of the borrowed feature is modified by 
the defining characteristics of its new setting, and the re¬ 
sulting configuration presents an appearance whichj, by its 
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very nature and by reason of the definition from which it 
derives its existence, projects into the realm of patentable 
design. 

A design is identified by the impression which, as a whole , 
it makes upon the mind of an ordinary observer. This 
impression is not created by any individual component fea¬ 
ture of the design, but is a result of the combined impres¬ 
sion of all of the features of the design as combined to 
produce a single entity. Furthermore, if features of va¬ 
rious designs are dissociated from each other and reorgan¬ 
ized into a new grouping, producing a new impression, the 
initial designs cease to exist and a new design is created. 
Such a new design is a result of the inventive ingenuitv bv 
which the old features are individuallv recognized and re- 
organized to produce the new design. 


In attempting to borrow features from the secondary 
references and to substitute them for features of the pri- 
marv reference to obtain a semblance of the new design to 
which the present application is directed, the Exam- 
59 iner himself has displayed an exercise of his inven¬ 
tive faculty. It is as a reward for just such exercise 
of inventive faculty that design patents are granted. Ap¬ 
plicant does not contend that any individual defining line 
of his design is, in itself, new. The grouping of lines to 
produce a new and distinctive effect however is novel to 
the present disclosure. This grouping is the result of ap¬ 
plicant’s exercise of his inventive ingenuity and entitles 
applicant to claim, as his reward, the grant of a design 
patent for his invention. 

Furthermore it is respectfully insisted that the combin¬ 
ing of references suggested by the Examiner does not con¬ 
stitute an anticipation of the present design. Assuming, 
but not admitting as proper, that a curved edge of the Sher- 
riff or the Buderus disclosure be substituted for one of the 


curved edges of the Finley mechanical patent cited, there 
is still a lack of identity between the design so produced 
and the design disclosed in the present application. As 
already pointed out, no side or edge of the present design 
corresponds to any side of the shingle shown in the Finley 


reference. Thus if a curved edge taken from the Sherriff 


or Buderus disclosure be substituted in the Finlev median- 

w 


ical patent, the three remaining sides of the shingle so pro¬ 


duced will still be unlike the three remaining sides of appli- 
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i 

cant’s present disclosure. There is no possible grouping 
of sides taken from any of the three references tdiich could 
produce the design shown in the present application. It is 
therefore submitted that, even though proper, the 

60 mere substitution in the primary reference of a 
curved edge, such as shown in the secondary refer¬ 
ences, cannot constitute an anticipation of the present de¬ 
sign. Hence, the Examiner’s attempt to combine refer¬ 
ences, even though proper, is ineffective as an anticipation 
of the design now under consideration. 

i 

Applicant ’s contentions are supported by an abundance 
of authority. In the case of Ashley et al. v. AiYeeks-Xu- 

man Co., 200 F. 899, the Court held: j 

I 

“The fact that each separate element in a patented de¬ 
sign was old does not negative invention, which mav reside 

in the manner in which thev are assembled.” 

* 

j 

This holding was quoted with approval in the ca^e of Edi¬ 
son Electric Appliance Company v. Fitzgerald Manufac¬ 
turing Company, 32 F. (2d) 702, at 704. j 

In the case of Protex Signal Co. v. Feniger, it F. (2d) 
43, the Court held: 1 

“The reassembling or regrouping of familiar 

decorations may constitute a patentable design.” 

l 

The case of Try-Me Beverage and Compound Co. v. Met¬ 
ropolis 25 F. (2d) 138, the Court held: j 

i 

“The elements of a patentable design need not! be new, 
but they must be combined in such a way as to produce a 
pleasing appearance, different from what preceded) it. The 
fact that the elements of a design were old does n<t>t estab¬ 
lish want of invention in assembling them.” ! 

Other authorities to the same general effect are) as fol¬ 
lows: j 

61 “While a design patent must involve intention, 
its validity is not negatived by combined features 

that were separately old, or by features that were separately 
found in other articles of the same class.” Bush & Lane 
Piano Company v. Becker Bros., 209 F. 233. j 

5—6292a i 


forms and 
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“It is settled that invention mav reside in a new combi- 
nation of old elements, such as to give a new and orna¬ 
mental effect.” Knapp v. Will & Baumer, 253 F. 191. 

“The fact that the elements of a design were old does 
not establish want of invention in assembling them.” Zi- 
dell v. Dexter, 262 F. 145. 

“In design patents, as in others, novelty is not essential 
in each and all of the parts: but, if the design as a whole 
is novel, there may be patentable invention in the concep¬ 
tion.' ’ Pfeifer v. Western Doll Manufacturing Co., 283 
F. 966. 


While innumerable other authorities might be cited, the 
foregoing authorities show the established policy of the 
courts with respect to the grant of patents for design. 

In the present case, applicant has disclosed and claimed 
a design for a shingle. The design resides wholly in the 
configuration of the shingle as defined bv its bounding 
edges. That such a design is patentable is fully supported 
by the holding in the case of 

Theodore W. Foster & Bro. Co. v. Tilden Thurber Co., 
200 F. 54, wherein it is held that a patent may be granted 
for a design, although its ornamental character consists 
merely in a new and original shape given to an article of 
manufacture. 

The present design is characterized by an essentially 
rectangular form having one straight side and two parallel 
end edges and having the fourth side characterized 
62 by a compound curve concave along the middle por¬ 
tions thereof and convex at the ends. A notch is 
formed at one lower corner of the shingle and a tab is ar¬ 
ranged at the opposite lower corner. The compound curve 
extends from the notch at one side of the shingle to the 


juncture of the tab with the main body of the shingle at 
the opposite side. Thus at one side of the shingle, the tab 
projects beyond the end of the compound curve defining 
the lower edge of the shingle. At the opposite end of the 
shingle, the curved edge terminates at the notch, leaving 
a portion of the shingle body projecting beyond the end of 
the curved defining edge. The compound curve defining 
the lower edge of the shingle produces a smooth gracefully 
sweeping line which presents a pleasing appearance, char¬ 
acteristic of the present design, and producing an impres- 
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sion distinctly unlike the impression created Ipy the art 
cited by the Patent Office. When laid in mass form, with 
the sides of adjacent shingles overlapping, the cirved edge 
of each shingle merges at opposite ends with tjhe curved 
edge of adjacent shingles so that there is no defining point 
produced between adjacent shingles, and the outline pro¬ 
duced by a plurality of laid shingles presents a Continuous 
unbroken waving line of graceful and attractive contour. 

In arriving at a decision as to the patentability of a de¬ 
sign such as now under consideration, it is imperative that 
the nature and purpose of the device be given sejrious con¬ 
sideration. In the first place, a shingle design must 

63 be such as to permit the shingle to be laid up into 
a tight and efficient roof. This alone however is 

not sufficient, as a second requirement must alsio be met, 
namely, that the design must be made attractive! A shin¬ 
gle, no matter how great its practical efficiency i|iay be, is 
not commercially practicable if it lacks that aesthetic at¬ 
tractiveness which will lead to its purchase by the buying 
public. | 

The present design meets both requirementis. Aside 
from the practical efficiency however, the configuration is 
such that it combines an impression of rugged |efficiency 
with an impression of grace and attractiveness which is 
pleasing to the prospective purchaser. While a prospec¬ 
tive purchaser may be influenced somewhat by a pieturiza- 
tion of the shingle laid in mass form as a roof, pr by his 
own visualization of the mass effect produced, 
fluenced primarily by the impression made by 
vidual shingle as he observes it at the time of 
apart from a mass formation. The impression of rugged 
efficiency satisfies his requirement that the article will meet 
his requirements from a practical standpoint. The grace¬ 
ful contour adds that aesthetic touch which is phasing to 
his artistic sensibility. 

This impression of combined efficiency and attractive¬ 
ness, has caused the sale of this particular design! to rival 
the sale of shingles of all other designs sold by tfie owner 
of the application. The sale of this shingle, from [the time 
it was first placed upon the market on or about| the 1st 
of May, 1928, to and including the month |of July, 

64 1931, has amounted to a total of over 209,OOOi squares 
and represents a gross sale value of over ei^lit hun- 


he is ln- 
the indi¬ 
purchase 
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dred thousand dollars ($800,000.00). This popularity has 
not been the i result of extensive advertising, nor of an 
intensive sales campaign directed to this particular de¬ 
sign, but has i resulted from a general acceptance by the 
public and a popular preference for this design which has 
been reflected in the sales record. An affidavit setting 
forth the total sales of shingles of this design, has been 
filed in connection with the present brief. The popularity 
and value of the design is further proven by the fact that 
the design has been imitated extensively by other manu¬ 
facturers. That extensive sale and popular approval of 
a design is entitled to consideration in determining the 
patentability of a design is shown by the following au- 
thoritv: 


“Mere commercial success, it is true, is not a very satis¬ 
factory test of artistic merit: but, unless the question is 
to be determined altogether in accordance with the taste 
of the one who is pronouncing judgment, it is the best test 
we have, because it is the practical equivalent of the fame 
which attaches to a work of art. If the design satisfies the 
taste of many people, by whom it is pronounced to have 
artistic merit, such merit cannot very well be denied to 
it for patent purposes, without a denial of the very reward 
which by the law is held out to designers. The thought is 
that anyone who designs something which is different from 
the designs which have preceded it, and which because of 
its attractiveness to the eye, commands a ready and large 
sale, shall be rewarded bv the exclusive right to make and 
sell.” Shapiro and Aronson, Inc., vs. Franklin Brass 
Foundry, 272 F. 176. 


See also Saifnpson vs. Silverman, 275 F. 123. 

It is not contended that any individual line employed in 
producing the present design is, in itself, new or original. 

No one line of the configuration considered individ- 
65 ually, presents any novelty. Straight lines, simple 
curves and compound curves are all without indi¬ 
vidual novelty. Any design, be it a simple article such as 
shingle, or an elaborate pattern of lace, may be dissected 
into components consisting merely of lines, straight or 
curved. 

The individuality of each design is dependent upon the 
grouping of common lines to produce a distinctive pattern 
and a characteristic impression. This individuality and 
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characteristic impression is no less a result of iinvention 
in a device of simple character, than in a case |vhere the 
design is an elaborate pattern formed from a multitude 
of lines. In fact, the inventive ingenuity necessary to pro¬ 
duce a new and distinctive impression from a few defining 
lines, is greater than where an infinite number of lines mav 
be utilized to produce an elaborate pattern or oilier com¬ 
plex design. In a shingle, the shape and desigp may be 
varied for the most part only in two dimensions, ajnd varia¬ 
tion can be made only along very simple lines. Distinctive 
attractiveness is therefore doublv hard to achieve, and be- 
cause of this simplicity requires a greater degree jof inven¬ 
tive ingenuity. Any dub can make a picture of mjany lines 
but it takes a Whistler to put art, poetry and music into 
a single line. I 

Considering the present design as an entity, the) appear¬ 
ance is distinctly unlike the appearanee of the shirigles dis¬ 
closed in the references, and it is inconceivable, ithat the 
present design could possibly be confused! for the 
66 design shown in any one of the reference.];. Each 
design is individual and characteristic un|o itself. 
The purchaser of one shingle could not be deceived into 
thinking he was purchasing the shingle of any on|e of the 
other designs. Design resides in the aesthetic impression 
produced, and that the present design is pleasing to the 
aesthetic taste of purchasers is proved by the epormous 
sale which the present design has enjoyed. 

While differences in a device of such a simple character, 
must necessarily be relatively slight, this does not negative 
the fact that even a small difference in design may produce 
that intangible touch which pleases the aesthetic} tastes. 
In the present case, the inventor lias produced ai design 
heretofore unknown, and as this design produces |a char¬ 
acteristic impression which has proved to be pleasing to 
the aesthetic tastes of the ordinary purchaser, he is en¬ 
titled to claim, as his reward, the grant of a patent for his 
design. If any doubt exists, it should be resolved ip favor 
of the applicant. | 

In conclusion it is respectfully submitted that applicant 
has produced a design which is new, original, an^l orna¬ 
mental within the terms of the statutory authority for the 
grant of patents for designs; that no similar design is dis¬ 
closed in the prior art; and that the design is of a nature 
rising to the dignity of invention as recognized by the au- 
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thorities, and such that it could not be produced by a dis¬ 
secting of prior designs and a regrouping and reassembling 
of defining characteristics thereof, without the ex- 
(37 ercise of inventive power. Hence it is respectfully 
urged that the Examiner erred in rejecting the claim 
upon the references cited and for the reasons set forth in 
the Examiner's statement, and that the Examiner erred in 
each of the seven respects pointed out in applicant's appeal. 
It is therefore prayed that the Examiner’s rejection be 
reversed, and that applicant be granted a patent for his 
invention. 

Respectfully submitted, 

DOZIER FINLEY, 

By CHARLES S. EVANS, 

His Attorney. 

68 [Stamp:] U. S. Patent Office, Board of Appeals. 

Sep. 10, 1931. 

Affidavit. 

In re Application of Dozier Finley; Design Serial No. 

D-29,351, Shingle. 

State of California, 

City and Comity of San Francisco, ss: 

I, William H. Lowe, being first duly sworn, depose and 

sav: 

•> 

I am Vice-President of The Paraffine Companies, Inc. 
By virtue of my position, I am familiar with the business 
of the said The Paraffine Companies, Inc., and have access 
to the books and records showing the volume of business 
transacted in the various items which the company manu¬ 
factures and deals in. The Paraffine Companies, Inc. is the 
assignee, and is now the sole owner of the application for 
a design patent for a Shingle tiled December 20, 1928, by 
Dozier Finley under Serial No. D-29,351, and has been ac- 
tivelv engaged in manufacturing and selling shingles of 
the design shown in said application since about May 1, 
1928. The books and records of The Paraffine Companies, 
Inc., show that sales of shingles of the said design by The 
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Paraffine Companies, Inc., since the initial introduction 
thereof onto the market are as follows: 


Year. 


Value. 


Xo. of Squares. 

1928 (May to December inclusive). . 18,119 j $74,621 

1929 . . . ‘. 60,805 237,990 

1930 . 92,067 j 348,614 

1931 (January to July inclusive) 38,226 j 145,294 


Total . 209,217 


$806,519 


During the same period the combined sale of sli ingles of 
other designs manufactured and sold by Tile Paraf- 
69 tine Companies, Inc., are shown by the bool^s of said 
company to be as follows: 


Year. 


Xo. of Squares. 


1928 (Max to December inclusive). . 184,400 

1929 ...‘ .. 159,445 

1930 . 145,840 

1931 (January to July inclusive) . . 45,112 


Value. 

$664,256 

732,154 

657,653 

202,669 


Total .. 534,797 


*•2,256.732 

I 

During this period, no extensive advertising or selling 
campaign has been directed especially to shingles of the 
Dozier Finley patent application design referred! to, and 
the volume of sales of this particular design of sl|iingle is 
the result of popular approval, and preference foif the de¬ 
sign because of its attractive appearance, and notlbecause 
of any material difference in price or quality. 

The popularity of the Finley application design has ren¬ 
dered it a highly important item in the business of The 
Paraffine Companies, Inc., and one which is being copied 
and imitated extensively by competitors of the company. 

In witness whereof I have hereunto set may hrjnd this 
3d dav of September, 1931. 

WILLIAM H. L(j)WE. 

Subscribed and sworn to before me this 3rd day of Sep¬ 
tember, 1931. 

W. W. HEALYl 

Notary Public in and for the City and County 

of San Francisco, State of California. 
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70 [Stamp:] U. S. Patent Office, Board of Appeals. 
Mailed Oct. 23, 1931. 

MCV. 


Appeal Xo. 1793. Paper Xo. 13. 

In the United States Patent Office. 

Before the Board of Appeals. 

Appeal Xo. 1793. 

Ex Parte Dozier Finley. 

Hearing: Sept. 10, 1931. 

Application for Patent tiled Dec. 20, 1928, Serial No. 
29,351. Design for Shingle. 

Mr. Charles S. Evans for applicant. 

Decision. 

This is an appeal from the final rejection of the follow¬ 
ing claim: 

The ornamental design for a shingle, as shown. 

The references relied upon are: 

Finlev, 1,604,745, Oct. 26, 1926. 

Sheriff, 1,701,640, Feb. 12, 1829. 

Buderus (Ger.), 5,322, of 1879. 

The alleged invention is a design for a shingle. The ex¬ 
aminer rejected the claim primarily as substantially met by 
appellant’s patent. Appellant contends that the lower 
edge of his shingle is an ogee curve and that the lower 
edge of his patented shingle shows a single curve; also 
that as a resjult of this difference the adjacent shingles, 
when the roof is laid, form a projecting point in the pat¬ 
ented device as distinguished from the curve in the present 
application. The examiner cited the patents to Sheriff and 
Buderus as showing reverse curves on the lower edge of a 
shingle to be old in the art. We agree with the examiner 
that in view of the last two references cited there would 
be no invention in similarly modifying the curve on 
71 the lower edge of the shingle of appellant’s patent. 

It is well settled that a design to be patentable 
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must involve invention (Knapp v. Will & Banner Co., 273 
Fed., 380; Mvgatt v. M. Schauffer-Flaum Co.,! 191 Fed. 
836; Rowe v. Blodgett & Clapp Co., 1902 C. D. o83; Smith 
et al. v. Whitman Saddle Co., 1893 C. D. 324; In j re Walter, 
396 0. G. 706; ex parte Kern, 1903, C. D. 292). | 

The decision of the examiner is affirmed. 

J. M. HOPKIXS, | 

Assistant CommissioUer, 

W. S. RUCKMAN, j 

Examiner-in-C /j i ef, 

B. B. PIERCE, | 

Exa m i n e r-in-Cl\ief, 

Board of Appeals. 

October 23, 1931. j 

72 [Stamp:] U. S. Patent Office, Mail Division. Dec. 
7, ’31. 

[Stamp:] U. S. Patent Office, Docket Division. Dec. 7, 
1931. j 

In the United States Patent Office, j 

* 

In re Application of Dozier Finley, Design foij Shingle, 
Serial No. D-29,351, Filed December 20, 1928. 


Notice of Appeal to the United States Court of Customs & 

Patent Appeals. 

San Francisco, California. 
Honorable Commissioner of Patents, Washington^ D. C. 

Sir : I 

You are hereby notified of my appeal to the United 
States Court of Customs and Patent Appeals from the deci¬ 
sion of the Board of Appeals, rendered on or gbout the 
twenty-third day of October, 1931, rejecting my above en¬ 
titled application and refusing me a patent for the inven¬ 
tion set forth therein. j 

The following are assigned as reasons of appeajl: 

j 

1. The Board of Appeals erred in affirming the decision 
of the Examiner. 

2. The Board of Appeals erred in not reversing the deci¬ 
sion of the Examiner. 


6—6292a 
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3. The Board of Appeals erred in affirming the Ex¬ 
aminer's rejection for lack of invention over the refer¬ 
ences. 

73 4. The Board of Appeals erred in not holding that 
appellant’s design amounts to invention. 

5. The Board of Appeals erred in affirming the Ex¬ 
aminer's rejection of appellant's design as substantially 
met by Finley patent Xo. 1,604,745. 

6. The Board of Appeals erred in affirming the Ex¬ 
aminer’s rejection for lack of invention over Finley patent 
Xo. 1,604,745 in view of Sheriff patent Xo. l,70i,640, or 
Buderus, German patent Xo. 5,322. 

7. The Board of Appeals erred in failing to recognize a 
patentable distinction between appellant’s design and any 
design which might possibly be obtained by modifying Fin¬ 
ley patent Xo. 1,604,745 by combining therewith an edge 
such as shown by Sheriff patent Xo. 1,701,640 or Buderus 
German patent Xo. 5,322. 

8. The Board of Appeals erred in failing to regard the 
design as a whole, and in relying upon a proposed modifica¬ 
tion of a single edge of Finlev Xo. 1,604,745 to negative in- 
vention in appellant’s design the appearance of which is 
dependent upon a plurality of bounding edges. 

9. The Board of Appeals erred in accepting authorities 
which apply the well settled principle that a design to be 
patentable must involve invention, without giving weight to 
authorities cited by appellant and which apply the equally 
well settled principle that invention may reside in new 

combinations of old elements. 

74 10. The iBoard of Appeals erred in failing lo rec¬ 
ognize the effect of the affidavit of William H. Lowe, 

and to consider authorities holding that commercial suc¬ 
cess, such as indicated bv the Lowe affidavit, is to be given 
weight in determining patentability. 

11. The Board of Appeals erred in failing to find that 
the commercial success of applicant’s design as shown by 
the William H. Lowe affidavit, is evidence of ornamental 
value and justifies the granting of a patent to appellant for 
his design claimed. 

12. The Board of Appeals erred in refusing to allow 
appellant's claim. 

! DOZIER FIXLEY, 

Bv CHARLES S. EVAXS, 

His Attorney . 


I 



Sir: Re: Design Application of 

Dozier Finley 
Serial No. D-29,351 


The applicant herein hereby withdraws the ljiotice 

I 

of appeal to the Court of Customs and Patent Appeals so 
that a Bill In Equity under 35 USCA 63 may be filed at a 

later date and within the proper statutory period. Tfhe 

I 

order for a transcript of record for the appeal to the 
Court of Customs and Patent Appeals Is hereby rescinded, 
and it Is requested that work on the preparation of ^he 
transcript be suspended. 


Respectfully, 


<>z<iZ 
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75 [Stamp:] U. S. Patent Office, Docket Division. 
Dec. 14, 1931. j 

In the United States Patent Office, j 

i 

In re Application of Dozier Finlev, Design fo]r Shingle, 

Serial Xo. D-29,351, Filed December 20, lj)28. 

i 

I 

Associate Poiver of Attorney. 

i 

Hon. Commissioner of Patents, Washington, D. u. 

Sir : j 

Milburn and Milburn (a firm composed of Jjoseph W. 
Milburn and John R. Milburn, Registration X<j>. 12,487), 
Washington Loan and Trust Building, Washington, D. C., 
are hereby appointed associate attorneys in trie above- 
entitled case, with all necessary powers. 

Please address all communications in the case to them. 
Respectfullv, 

CHARLES S. hi VANS. 

December 1, 1931. 

(Here follows photolithographed page 76[) 


77 Department of Commerce, United States Patent 

Office, Washington. 

Address onlv: The Commissioner of Patents, Washing¬ 
ton, D. C. j 

Ex parte Dozier Finley, Serial No. 29,351, Filed December 

20, 1928. Shingle. i 

I 

Notice of Suit Under Section 4915 R. S. 

A suit in Equity under Section 4915 R. S., entitled Dozier 
Finley and The Paraffine Companies, Inc., Plaintiffs, vs. 
Thomas E. Robertson, Commissioner of Patents, j Defend¬ 
ant, Equity No. 54,240, involving this application, was tiled 
on April 18, 1932, in the Supreme Court of the District of 
Columbia. 

T. A. HOSTETLER, 

Solicitor. 

(Here follow photolithographed pages 78-80 r ) 
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81 390. 

Department of Commerce, United States Patent Office. 

To all persons! to whom these presents shall come, Greet¬ 
ing: 

This is to certify that the annexed is a true copy from the 
records of this office of an Instrument of Writing recorded 
December *20, 1928, in Liber J 137, page 494 of Transfers 
of Patents. 

In testimony whereof I have hereunto set mv hand and 
caused the scab of the Patent Office to be affixed, at the City 
of Washington, this seventh dav of December, in the vear 
of our Lord one thousand nine hundred and thirty-three 
and of the Independence of the United States of America 
the one hundred and fifty-eighth. 

[Seal Patent Office, United States of America.] 

COXWAY P. COE, 

* (\>m)nissioner of Patents. 

Attest: 

D. E. WILSON, 

Chief of Division. 

(Here follow photolithographed pages 82-130.) 

131 In the Supreme Court of the District of Columbia. 

In Equity. 

No. 54,240. 

Dozier Finley and The Paraffine Companies, Inc., 

Plaintiffs, 

vs. 

Thomas E. Robertson, Commissioner of Patents, 

Defendant. 


Stipulation. 

It is hereby stipulated by and between counsel for the 
parties, that, if called to testify in behalf of plaintiffs the 
following witnesses to-wit: W. H. Lowe, R. Hilliard, R. J. 
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ASSIGNMENT 


WO 


i'iEh-AS I, 20Z1&L ?Ii:Li.*Y, a resident of 
3erkelsy, Coimtv of Alaneda, State of California, hav* 

.Invented a new, original, and ornamental design for a 
SiilSGm for which 1 ats about to make application for 
design letters patent of the United states, t».e said 
design being fully described and identified tv the 

*;v 

specification and drawings in cr\ said application executed 
by me before p ' *'■ H&4LE v # a Notary Public tin rujl for the -it; 
and County of ' tkAynA^\.^ , wtute of California, on tlie 
3ar of .-acrutai , 1028; and 

THEBSAS T!B PA;<AP7IHE C0UPAHI3S, ICC., a 
corporation organised and ezistlnr under tbs laws of-the 
Stats pf Delaware, and having .its principal place of 
busfneas at San 7raneiaco, State of California, is . 

I * - 

dfeirour of aoqttfrtnw the wi.ole of mv said invention*and 

the Thole right, title and interest In and to the design 

I 

letters patent thereon, when granted; 

NOV, THB*S30Bg, TO ALL CEQL IT L..Y ZO\:Z^C>: 

« 

BE IT X270VV that for and in consideration 

I 

of the cue. of One Teller (*1.00) to me in hand paid and 
for other e-ood and valuable considerntion by me received 
from the qg£d Tii3 PAxuuVINS C0i:PABI33, INC., the receipt 
reof in full by me is hereby acknowledged, I, the said 

• I 

7INLST, have sold, assigned and transferred, and do 
presents sell, assign, and transfer unto the said 

SB _ 

S' V ■ 
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CA». ^ 

Cl&Tvmcf P.C+ZS 
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722 PA&A2PI2S CQ£PAUI3S*.I2JS../ it* aucceaaors, assign*, 
or other legal representative*, the entire right, title, 
and Interest in and to .my said invention; and in-and to 
any end all design letters patent on said invention 

any he granted or issued try the United-States or an; 

✓ * 

foreign count m 

TH3 Saks TO B 2 S&a &X SZJQYZy b- t;.% an Id 
Till PAoA7?U7B C3UPAZI2S, ISC., its supdsseors,' assigns, . 
or other legal representatives, for Its and their own uee 
and behoof, to the end of. the -term or terns for shltbsald 
design letters patent shall or may be granted, as fblly 
and entirely as the same might or eould iiave been- held 
and enjoyed by me bad this agreement and sale not been 
rade. 



AID Z hereby covenant and a free that I. villi, 
at any tine upon request, execute '.r.d deliver tv* ar.d aljl 
instruments that may be necessary cr desirable to.file 
or record in respect to said invention and/or detir*. 
letters patent, and to vest the entire title to the sac 
In the said 7H3 PAG3UPA21&3, 125., its 


aseigne, or other legal representatives, ar.i that if the 
•aid 7H3 PAHAPTirz C0LP/JU3S, ISC., its successors, assigns. 
Dr other legal representatives, desire to secure design 
Letters patent of any foreign country, or to file a 
ilselalmer or supplemental oath relating thereto, ,or v to 

preliminary statement in any Interference proceeding 
any application for design letters patent on said 
or involving design letters patent granted 
I sill, upon request, sign all papsrs, make all | - 



1 /*. 






I 



%c (>m 

^Uyut\ 9***A*, JLlrtdl 
Gfak&l&AjtQ 

ri. 

CtrvuAJUy ft C&l 

A*** w 
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I 

rightful oat hi, and do all lawful acts r^uliit* fyp ^ 

.*• * 

application for such patent and the procuring thereof r 
and for the filing of any such disclaimer, 
oath, or ‘preliminary statement, without.further 
compensation, tut at the expenaa of ay. said assignee, 
PAHA7FZU2 C0UPAXX2S, ISC., its, auocesaora, assigns, 
or other legal representatives. 

I 

I 

A2D I hereby authorize and request the 
C 0MTI S3IOSI~l 0? PAT2TT3 to issue the United $tate^ desi gn 
letters patent on my said invention, when granted, unto 
«7 said assignee, THE PAHA77IS2 COkPASISS, ISC., its 

successors, assigns, or other legal representatives, in 

* 

accordance with this assignment. 

• I 

U* 1XTS2SS 7I2HE07, X, the said 
T»2isa FXSI2ET, have hereunto subscribed ay name this /rf 
day of 1923. 


: Attach certificate below this line. 
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TERMS: 2% 10th of month following data of purchase. 

EL RE 

A* Ron Roofing put up com plots with Nalls and Cement 
far laying. 

Destination prices. other than terminal paints, are far 
delivery from jobber stocks. 

EL 


1 




OOF PRODUCTS 

RODUCTS COMPANY 


OREGON and Washington price list 

We Gojirantee nd Maintain Our El Rey 10, IS and 20 Year Roofs. 

PRICES SUBJEC T TO CHANGE WITHOUT NOTICE 


Destination Prices Are F. O. B. Mill Less 
Carload Freight Allowance. 

Less Car Lot Shipments Are F. O. B. Mill 


c * 

5S2 


c • t E 

*2 j 5 
o 2 

iiti 


kiid 



Por Sq. 240 Ibo. 
Par Sq. 240 lbs. 


SQUARE BUTT SLABS— XSTtoSl * * 1 £ 

laid 4 In. to the weather. M shingles to the bundle. 2 
bundles to the sq. Bod. Croon, feoe Block. Venetian Rod. 

CORNER SLABS— Stttt 


Por Sq. 200 Iba. 
Par Sq. 190 Iba 



A i;Vi 

i j t 

• pi 
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5555? 
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1045 ! t0 DO 


945 \ 1023 1040 
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840 3 DO 945 


10.75 I 1140 


1025 | 9.55 9DO 
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8.11 

; j 

7.65 
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841 
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846 

j 

948 9.41 
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7.90 8.40 


740 i 840 


8.75 ! 8.70 

_J_ 


8.75 8.70 


U-ART SLABS: »w*a Laid to pattern. *a 

•ainctoa CO the bundle. X bundle 
rat Appued roc to Groan. Blue 

Venetian. Pebble Surfaced. 


GON SLABS: 11 »-* * ** tochea. 

bodta, X baadlaa to tha aqoara Rad. Oreen. Blue Black. 
Vaaatlaa Bad. Buff. Pabbla Surfaced. 

a 1. 1 1 aad 4. 


845 6.75 


ROOFINGS 

ELREY (Corrugated): Appradasntcly 10S square feet 
to rolL 


Par Sq. 180 Iba. 
Par Sq. 160 Iba. 


Light 35 Iba. 


Madlum 43 Iba. 
Heavy 53 Iba. 
ExXasvy 70 Iba. 


SUPREMO < 3 **• roU » <*lr' without sails or a 
w Approximately 233 aq. ft. per roB. 



TfT*WT 

Z3JHGE 


1: #s: r si: r a w v *->««*• 





RODEO—STAS? 1 ********* 1M **«»*» *»* 

NAVAJO -' Pa u b l a Sanded. 




PALOMAR MINERAL: 


ELREY HO 


riirg/<oj 






opposite. *7 ft 4 ta. 
and Plastic Cement 6 


EL KEY DAMP COURSE.- g« g5J2 


COMMODITIES 

EL HEY ASPHALT SATURATED 
SHEATHING, NO. 7—*pk» -w.« 

. „ ... la.) and 2S4 aqoara faat 

<1t Iba.) to roll It lacbaa wide. 


L REY ASPHALT ROOF1 

Na.iO.wL approx. 10 Iba. par aq. la rolta of M0 aq. ft. 
Na.iS.wt. approx. 18 Iba. par aq. la rotla af 2*4 aq. ft. 
Na. 20. wL approx. 20 Iba. par aq. la rolta of 200 aq. ft. 
No- 80. wt approx. 80 tba. par aq. In reSsof 200 aq. fL 


EL REY DEADENING FELT: 

* JET ZS—i! P* r ° n i Average SO Square 
* }£ Nr aq. yd-—60 lb. per roll ■* yards per roB. 

114 1b. par aq. yd.—7S lb. per roU t 34 /r widtk 

2 lb. tor aq. yd.—100 lb. par roll 


EL REY ROSIN SIZED DUPLEX 
SHEATHING: *** * * J™* two 

, . colors ta one abaaL Avoids cany* 

to* two stocks. RoB of M0 sqnars faaL 


EL REY CAR LINING Ron. or a 

wide, shoot 42 Iba. 


BLUE PLASTER BOARD: 

fret per roB. 36 laches wide. 60 lb. tamT** 


Nats back of obaat far 
above, and. for 


commoditise not 

1 In* 



Par Roll 83 Iba. 
Per Roll 100 Iba. 

Par Roll 

85 tba. 

Por Roll 

73 Iba. 

Por Roll 

73 Ibo. 

Por Roll 

50 Ibo. 


Por Roll 

'500 ft. 

Por Roll 

250 ft 

AS 26 tacbea wide. 
Por Roll 

Por Roll 

Per Roll 

Per Roll 

Por Roll 
Por Roll 
Per Roll 
Por Roll 

%lb. 

1 lb. 
1J4 tbe. 

2 Iba. 

Por Roil 
Por Roll 
Por Roll 
Por Roll 

20 Ibo. 
23 Ibo. 
30 Ibo. 
40 Ibo. 

Por RoU 
Por Roll 

48 Iba. 
24 Ibo. 

Por Roll 
Por Roll 

500 ft 
250 ft 


NOTE: At 




cement and nails for layinq. deduct from above list prices tba following: 


CARLOAD PR?9?*Ju 
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SHINGLE ECONOMY USE ELKEY SHINGLES 
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BEAUTIFUL 

Everyone wants an attractive home. The roof 
plays an important part in the color effect 
desired by the home owr.er. 

El Rey Shingles are made in numerous shades 
— Red, Venetian Red, Green, Blue Black and 
Pebble Surfaced, and blends of these. One 
of them will fit your color scheme oerfectly. 
We use Natural Slate on all shingles except 
the Venetian Red and Pebble. 


ROCf^ -fhai ore 

BEAUTIFUL-F|RE RESISTING 

WEATHER SAFE-ECONOMICAL 

DURABLE-N0N FADING- 


COST 

El Rey Shingles are not expensive. Any El Rey 
dealer or roofer will gladly quote priced on 
the various types, applied on the roof. 

There is an easy time-payment plan available 
if the purchaser desires it. A very small down 
payment, balance in easy monthly rnstall- 
ments. Remember El Rey Shingles will nefver 
need painting. 


INSURANCE 

There will be little need ro be disturbed about 
roof fires if you' home is covered with El Rey 
Shinnies. 

►anies quote reduced rates on 
ed with El P Fire-Resisting 
s an importanr feature in re 


SHINGLE HOOfS 

^y/jc LongLife 
Roofhkj Hateria/ 
o/- 
(jr/v/h 


^DErfWprcRStLA: 

im„ -|tct 

R 0 0 FIN G i 


SOSATCRiESa: 
ZD 

material 


ENDURING 

Twenty-nine years of manufacturing experi¬ 
ence is behind our claim that El Rey Shingles 
are superior—made of the best and most 
carefully selected raw materials; they will 
givt >u extra years of service and pro¬ 
tection. 
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(accompanyinc affidavit 
of U» J. M.LLAlO 
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Reproof right over the old wood 
shingle* with the hesutifnl new 
PIONEER SUPER HEXAGONAL 
SHINGLE for doable roof protection. 
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Big Butt 
Shingle 




Confirm tho* price* before making a firm quotation 
on *nodd you do not have in *tock 


Tapered Asphalt Shingles 

('Ybsemite Rock Surfaced) 


With HEAVY THICK Butt 


Patrated 


•V •> * ’'/‘t 

» ♦ , v* . . 




, **A<*'. 
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Manufactured ndgilvrly for Pacific Caaat Territory by 
Pioneer Paper Comp ary. Inc. 


Your roof—do you give it the 
thought you should? The storms 
beat upon it, the wind tugs at it, the 
sun darts its heat upon it, and fire 
brands may fall upon it. Surely it 
must be rugged and assuredly it can 


tic actual wear on the roof. Nothing 
to compare with the w r ear on a road, 
where asphalt gives long sendee. 

The thick butts, w r ith extra heavy 
coating^ of asphalt, give thickness 
w'here it is needed, where the shingle 


Prices Following Points: 


Roll Roofing* St. inches wide. 108 aq. ft. to roll, furnished with nail* nnd 
cement for laying, unles* otherwise designated. Approximate weight* 
per roll: Light S3 lb*.—Medium 43 Iba.—Heavy 33 lbs. 


STANDARD 


MARATHON: Smooth surfaced roofing, made of selected felt and high grnde asphnlt 
coating.*. 


PIONEER SANDED: Sanded one aide. 


DESERT: Strictly competitive. low-priced roofing. 


PIONEER ASBESTOS ROOFING: Felt base, white asbestos top. 


MINERAL: Red or Green. 


SUPER-QUALITY 

FLAXINE: Highest quality smooth surfaced roofing on the market. 


REINFORCED FLAXINE: In 2 su. rolls only, without nails and cement. Weight 
approximately 40 lb*, to square. 


YOSEMITE NON-FADING KOCK-8I RFACED ROOFING: In Red. Green. Blue Hist 
Tile Red. Graytone. 


HEAVY DUTY YOSEMITE: Rolls S« inches wide. Colors: Red. Green. Blue B1 
Tile Red. For Copper blend add 25c. 

NEW METHOD: MICA FINISH. Roll contains 116 sq. ft., including allowance for ll 
inch reinforced lap. Complete with double amount of nails and cement. 


REtNFORCED NEW METHOD: Made especially for Pioneer 20-year Roof*. Packd 
Plain only, without nails and cement. 


CANVAS TOP ROOFING: Rolls JG in. wide. 37 ft. 4 in. long Galvanized nails and 
plastic cement for applying. 30e extra. 


PIONEER FLAXATEX OR REINFORCING MEMBRANE DAMPCOURSE. 2!S s-i. fjt 
to roll. 


PIONEER HOUSE LINER: 230 aq. ft. per roll. 


PIONEER BLACK GLAZED: Rolls contain 300 *q. 
—36 in. wide. Double List Price for 1000 foot i 
and deduct 10 cents. 


I. ft. I No - 1 —.... 

rolls < No. 2.....— 

( No. 3.---.. 














weight or its cost. Made in attrac¬ 
tive non-fading colors. Fire resist¬ 
ing. Beautiful on mansion or cot¬ 
tage. Unequalled for laying over 
old shingles. The heavy butts .lie 
close and flat. Approved by the Un- 
Asphalt is practically indestruc- denvriter's Laboratories—carries a 


NOTE 

NEW 

COLORS 


tible. It cannot rot, rust, split. It 
can only wear away, and there’s lit- 


Class “C” label! Reduces your fire 
insurance. . 


rtOiicci Dciu*« Chart 


Type 



S 

?: 

X 2 

m 

1 ; 

L 

m S 

h 

00(2 

il 

fiq 

m 

<»• 

Weight ef Nails 
per Square' 
(Galvanised ar Blaed) 


0 m 

— JZ 

00 Q0 

*1 

■is 

B 9 

.05 

is 

si 

il 

iy«-*U ga. 

1H‘*12 ga. 

Super Jumbo 
Individual 

10- 

xl6- 

222 

3 

240 lb. 

444 

2 lb. 4 oz. 

2 lb. 8 oz. 

Standard 

Individual 

O'* 

xl2*i" 

;wo 

4 

240 lb. 

760 

1 

31b. 13 oz. 

4 lb. 5 oz. 

Standard 

Strip 

10~ 

x36- 

100 

2 

200 lb. 

500 

2 lb. 8 oz. 

21b. 12 oz. 

Super 

Hexagonal 

1214 

"x36" 

100 

2 

210 lb. 

400 

21b. 

2 lb. 4 oz. 

Standard 

Hexagonal 

11 1-3-X3G- 

86 

2 

160 lb. 

344 

1 lb. 12 oz. 

1 lb. 15 oz. 

Pioneer 

Lock 

18" 

xl8" 

73 

O 

** 

140 lb. 

146 

i 

1 lb. 7 oz. 

1 lb. 9 oz. 

Pioneer - 
Winthrop 
Tapered 

10- 

xl6- 

268 

4 

325 lb. 

536 

21b. 12 oz. 

31b. 








(Topper Nails) 

Copperclad 

Individual 

10" 

xl2" 

270 

3 

234 lb. 

540 

lV«"xll- 
2 lb. 12 OZ. 

4 lb. 15 oz. 

Copperclad 

Strips 

12- 

x32- 

00 

3 

234 lb. 

360 

1 lb. 14 oz. 

3 lb. 5 oz. 

Copperclad 

Hexagonal 

13 Vi 

"x36" 

76 

2 

175 lb. 

304 

1 lb. 9 oz. 

2 lb. 12 oz. 


NOTE 
NEW < 
COLORS 


For Your Protection . . . . 


Every bundle of PIO¬ 
NEER YOSEMITE 
ROCK-SU RFACED 
SHINGLES bears this 
Label of the National 
Board of Fire Under¬ 
writers . . . recognition 
that permits from 5% to 
20% saving in insurance 
rates ... op both home 
and contents! 



xosemtie Non-FcuUn£ KocMs-SUrjacScf 
i*r at lot nose oktaiucd stscwicatioms) 
n. itait 


uu « 


T 


PIONEER WINTHROP TAPERED SHINGLES: Sixe 10xl6~inehes. Laid 5 
inches to weather. Red. Green, Tile Red. Blue Black. 

Copper blend add K 6 c per square. j 

Jade-Green or Dusk-Blue add 76c j>er square. 


37"£**niARD INDIVIDUAL: Sixe 0 x'. 2 \ inches. I-aid 4 inches to weather 
Red, Green, Blue Black. Brown, Tile Red, White. 


_L 


PIONEER ANACONDA COPPERCLAD SHINGLES: 

COPPERCLAD S-IN-I STRIPS: Sixe 12x32 inches. 

COPPERCLAD INDIVIDUALS: Sixe 10x12 inehea. 

COPPERCLAD HEXAGONALS: Sixe 13)4x36 Inches 
Copper nails need lor applying. Price on request. 


STANDARD STRIP. Square butts. Four shingles to strip. Sixe 10x36 Inches 
Laid 4 inches to weather. Red. Green, Blue Black. Tile Red. 

Jade-Green or Du»k-H!u« add 60c per aquare. 


PIONEER SUPER HEXAGONAL 8 TRIP: Ixid 4 Inches to weather, with 
4^ Inch hcndlap. Sixe 12>/jx36 inches. Red. Green, Blue Black. Tile Red. 


White. 

Copper Blend add 80c per square. 


PIONEER HEXAGONAL STRIP: Sixe 11 l-Jx 3 C inches. 

Blue Black. Brown. Tile Red. White. 

Copier Blend add 30c per square. 


Red. Green, 


PIONEER LOCK SHINGLES: Sixe 18x18. Red. Green, Blue Black. 


SHINGLE DESIGN: Red. or Green. Roll roofing in square pattern. 

Vertical. Galvanited nails and cement for applying, add 20c per nquarc. 


j 


COMMODITIES 


NO. > INSULATING: Rolls 86 inches wide, 600 square feet. Approximately 36 Ibi 
per roll. Also in 260 sq. ft. rolls. 


PIONEER SUPER QUALITY ASPHALT SATURATED FELT: Priced per roll. 
No. 8 : 10 lba. to 100 sq. ft—600 sq. ft. per roil.—Approximately 60 lbs. 

No. 2: 15 lbs. to 100 aq. ft.—326 sq. ft. per roll.—Approximately 60 lba. 

20 lbs. per 100 sq. ft.—300 sq. ft. per roll- Approximately 60 lba. 

30 lbs. per 100 sq. ft .—200 sq*ft. per roll- Approximately 60 lbs. 


SHEATHING PAPERS: (Red or Gray.) In rolls containing average of 600 «q ft 3Gi 
inches wide. Priced per roll. " I 


PIONKK 8 DEADENING FELT: Average 60 sq. yards per roll. 36 inches wide i 

Priced per roll. | 

\ lb. per sq. yd.—40 lba. par roll. 

1 lb. per sq. yd.—60 lba. per roll. 

1 % lb. per sq. yd.—76 lbs. per -oil. 

2 lba. per sq. yd .—100 lba. per roll. 


•'•»!»* *ha-ge ls» tt. f.p.d ,nd> lie ,»r rmj 
-••thi-. 




E PLASTERBOARD: 36 inches wide. Roll* average 600 sq. ft. Approximately 
60 lbs. Also »n 260 sq. ft. rolls. Priced per roll. 


CAB . roU * ** inchex wide, containing 1000 sq. ft*, approximately GO 1U. 

A wo 26 inert** Wide, 600 »q. ft., approximately 25 lba. Priced per roll. 

___ • 

THREADED FELt: Rolls average 600 * 9 . ft. and 260 sq. ft.—44 lbs. and 22 'lbs. I 
respectively. 


NOTE: Deduct from List Prices for rooflngs without nails and cement as 
follows: 

1. New Method Roofing—34c per Square. 

2. Desert—lie per Square. 

3. All other Roofings—20c per Square. 


I 






R COMPANY, INC. 

?ELES, CALIFORNIA—Box 120, Arcade Station 

List No. 1 9 


NGTON, 859 Dexter Horton Building SPOKANE, WASHINGTON, 424 Symons Bio 

Telephone: Main 5842 Telephone: Main 5435 

Francisco, Denver, Salt Lake City 


3TIGATE/ Pioneer 10 and 20-Year Roofs 
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2.50 

2.55 

2.55 

yy 

2.75 

2.85 

2.85 

2.90 

2.95 

2.95 

3.00 

3.05 

3.10 

3.15 

3.15 

3.15 

:ht 

1.55 

1.60 

1.65 

1.05 

1.65 

1.70 

1.70 

1.75 

1.80 

1.80 

1.80 

1.80 

ium 

2.05 

2.15 

2.15 

2.20 

2.20 

2.25 

2.25 

2.30 

2.35 

2.35 

2.40 

2.40 

ivy 

2.45 

2.55 

2.55 

2.60 

2.05 

2.65 

2.70 

2.75 

2.80 

2.85 

2.85 

2.85 

_1_ 













ht 

1.30 

1.35 

1.40 

1.40 

1.40 

1.45 

1.45 

1.50 

1.55 

1.55 

1.55 

1.55 

ium 

1.90 

2.00 

2.00 

2.05 

2.05 

2.10 

2.10 

2.15 

2.20 

2.20 

9 or. 
*00*0*/ 

2.25 

i*y 

2.35 

2.45 

2.45 

2.50 

2.55 

2.55 

2.60 

2.65 

2.70 

2.75 

2.75 

2.75 

ivy 

4.20 

4.30 

4.35 

4.40 

4.40 

4.45 

4.50 

4.50 

4.00 

4.60 

4.65 

4.65 

be. 

2.65 

2.80 

2.80 

2.90 

2.90 

2.95 

3.00 

3.05 

3.15 

3.20 

3.20 

3.20 

fht 

2.20 

2.25 

2.30 

2.30 

2.35 

2.35 

2.40 

2.40 

2.45 

2.45 

2.45 

2.50 

turn 

2.80 

2.90 

2.90 

2.95 

2.95 

3.00 

3.05 

3.05 

3.10 

3.15 

3.15 

3.15 

*vy 

3.45 

3.55 

3.00 

3.65 

3.65 

3.70 

3.75 

3.75 

3.85 

3.85 

3.90 

3.90 

Su. 

1-95 

2.00 

2.05 

2.10 
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2.25 

2.25 

2.25 

2.30 

iba. 

2.80 

2.95 

3.00 

3.05 

3.10 

3.15 

3.20 

3.25 

3.35 

3.40 

3.40 

3.45 

Iba. 

3.75 

3.95 

4.00 

4.05 

4.10 
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4.30 

4.35 

4.45 

4.50 

4.55 

4.55 

iba. 

3.50 

3.65 

3.70 

3.75 

3.75 

3.80 

3.90 

.3.95 

4.05 

4.05 

4.10 

4.10 
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3.50 

3.65 

3.66 

3.70 

3.75 

S.80 

3.85 

3.90 

4.00 

4.05 

4.05 . 

4.05 

Iba. 

12.50 

12.60 

12.60 

12.65 

12.65 

1270 

12.75 

12.75 

12.85 

12.85 

12.85 

12.90 



Ytm. 


2.25 

3.00 

3.50 


2-30 2.30 2.35 2.35 2.35 2.40 2.40 

3.05 3.05 3.10 3.10 3.15 3.15 3.15 

3.55 3.60 3.60 3.65 3.65 3.70 3.70 



AH de«tinat|ion price* other than Terminal* are 
htktd on deli* erica from Jobber** atock 


Miscellaneous Items 

Pioneer Super-Quality Products 


In eai ■» * — 

•* e • q i a 
m v m v a u 

SJS-i-35 ! w 


1.05 2.00 

2.55 2.65 

3.20 3.30 


PIONEER ASBESTOS ROOF COATINC 

A super-quality black roof coaling. II can he applied 
to any surface, wood, cement, metal, canva* or "late. win 
not run. crack or bllator, and will give complete protection 
against any climatic expoaore. Ready for Inatant u»e when 
poured from can. One gallon eovera 75 t* 10 ® m. »t. 

No. Cana 

toCaao Barrrls. per gal... .* 

2 S Gallon Cana, per gallon ■ J-JJ 

• 1 Gallon Cana, per gallon , '* 5 


3.40 3.45 


PIONEER PLASTIC CEMENT 

Stopa leaks of all kind*. Uaed for mendinx leaky roofa. 
making guttera water-tight, aa a potty for »rlting glaao in 
akylighta. and water-proofing eonnectiona around chimney*. 
Oil.v. ♦. co-fee. er itrv •*- — M A 

with trowel. 


St I So. corcra 100 sq. ft. l-JC-inrh thick. 
100 Iba. eovera 100 aq. ft. %-ineh thick. 


No. Cana 
to Caao 
2 
2 
« 

10 

30 


Barrel a. 500 lha.. per 
50-Poand Containers. 
ZS-Pound Container*. 
10-Pound Container*. 
5-Pound Contalarr*. 
1-Poond Container*. 


pound 
per pound 
per pound 
per pound 
per pound 
per pound 


S . 01 % 

. 10 

. 12 % 

.... .15 

. . 1 * 

.20 


PIONEER ROOF COATING 

A atandard grade of black roof paint for composition 
metal roofing*. Do not use on amokrataek* and boilers. 


No. Cana 
to Cam 
2 
« 


Barrels, per gallon 
S-Galton Cana, per ration 
1-Gallon Cana, per gallon 


.... 5 .«% 

. -00 

I2t 


4.40 


PIONEER FLASHING COMPOUND 

Made for and used exclusively in Pioneer 10 and 20 year 
roofa. 


Ka. Cana 

to Cam 
2 
2 
• 

10 


Barrels. per pound - 

50-Pound Container*, per pound... 
25-Pound Container*, per pound . 
10-Pound Container*, per pound. . 
5-Pound Container*, per pound... 


* -«% 
_ .10 
- . 12 % 
_ .15 
... .IS 


2.50 i 2.55 


* 2.50 

3.30 
3.85 


2.55 

3.35 

3.90 


Uaed In con 

No. Cana 
to Cam 
2 
S 
2 C 


PIONEER LAP CEMENT 

looting seams or Up* in all prepared roofing. 

Barrel*, par gallon. --* *2 

S-GoBon Cana, par gallon.-. ■»» 

1- G a ll on Cana, per gallon.. - }■” 

Pt. Cans, par doaen.-.. 


PIONEER ROOF PRIMES 

Aa n damp-proof aarfaco over concrete. To be used In 
compliance with specifications for applying Pionaor It and 
2* year roofa. A an lend id waterproofing for beeemenCv. 
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1- 

1 

• 


■ 

S lbs. 

10.95 

1130 

11.70 

11.95 

12.05 

12.25 

12.55 | 

12.75 

1 

13.15 

1335 

13.35 

13.45 

13.60 

* 

14.10 

1435 

14.35 

14.55 

,3 lbs. 

8o20 

% 

8.60 

8.75 

' 830 

9.00 

9.15 

9.40 

9.50 

9.80 

930 

1 

935 

10.05 

• 

; io.i5 

i 

10.55 

1 

10.65 

10.70 

1 

10.85 

14 lbs. 

2.3.75 

24.15 

24.30 

24.45 

24.55 

24.70 

24.90 

25.05 

25.35 

| 

25.40 

25.45 

25.55 

25.65 

l 

26.05 

; 1 

26.10 

1. 

26.20 

26.35 

4 lbs. 

23.75 

24.15 

24.30 

24.45 

24.55 

24.70 

2430 

25.05 

25.35 

25.40 

25.45 

2535 

25.65 

26.05 

26.10 

2630 

26.35 

3 lbs. 

21.65 

2135 

22.05 

22.20 

22.25 

22.35 

22.50 

22.60 

22.85 

2230 

2235 

23.00 

23.10 

23.35 

23.40 

23.50 

23.60 

0 lbs. 

7.30 

7.65 

7.75 

730 

8.00 

8.10 

830 

8.40 

8.65 

• \ 

8.70 

8.75 

8.85 

835 

935 

! i 

9.35 

1 , » 

9.40 

930 

« lbs. 

7.70 

8.05 

8.15 

8.35 

8.40 

’ 8.55 

8.75 • 

8.85 j 

i 

9.10 

9.20 ! 

| 

i i 

935 ' 

9.30 

1 

9.40 

9.75 

: i ■ 

9.85 

! ! 

9.90 

i 

10.00 

0 lbs. 

5.85 

6.10 

6.20 

6.30 

6.35 

6.45 

6.60 

6.65 

6.85 

6.90 

1 

635 | 

7.00 

i 

7.10 

7.30 

1 

7.35 i 

i 

I 

7.40 ! 

7.50 

libs. 

4.75 

5.00 

5.05 

5.15 

5.20 

5.30 

5.45 

5.50 • 

5.70 

5.75 

4 

5.80 

5.80 

5.90 

6.10 

; 6.15 

1 

• 

630 

6.30 

lba. 

3.75 

3.90 

3.95 

4.00 

4.05 

4.10 

4.20 1 

435 

4.35 

4.40 

1 < 

4.40 1 

i 

1 

4.45 

4.50 i 

4.65 

4.65 

4.70 

4.75 

)ft 

1.45 

1.50 

1.55 

1.55 

1.55 

1.60 

1.60 

i 

t 

1.66 ; 

1.70 

1 

[ 

t 

1.70 

• 

1.70 

1.70 

1.75 j 

1.80 

: | 

! 1.80 

1.80 

1.85 

t ft 

.80 

.85 

.85 

.85 - 

1 

.85 

.85 

.90 

.90 1 

.90 

35 

1 

i ; 

.95 i 

.95 

JO 5 i 

- . - j 

1.00 

! il.00 

1.00 

1.00 

lb. 

2.20 

2.30 

2.30 

2.35 

2.35 

2.40 

2.45 

2.45 

2.55 

, 2.55 

2.55 

2.60 

2.60 

2.70 

2.70 i 

2.70 

2.75 

lb. 

2.20 

2.30 

2.30 

2.35 

2.35 

2.40 

2.45 

2.45 

2.55 

2.55 

2.55 

2.60 

2.60 

2.70 

2.70 

2.70 

2.75 

Ib. 

2.65 

2.75 ; 

2.80 

2.85 

2.86 

230 

235 

3.00 

3.05 

3.05 

3.10 

3.10 ; 

3.15 

3.25 

3.25 

3.30 

3.30 

lb. 

. 3.00 

3.10 j 

3.15 

3.20 

3.20 

3.25 

330 

3.35 i 

3.40 

3.40 

3.45 j 

3.45 ! 

3.50 

3.60 

3.60 

3.65 

3.65 

Ib. 

.85 

.90 

.90 

.90 

30 

35 

35 

35 

1.00 

1.00 

1.00 

1.00 

1.00 

1.00 

1.00 • 

1.00 

1.00 

lb. 

1.20 

1.15 * 

1.15 

■ 1.20 

1.2<J 

1.20 

130 

135 1 

1.25 

1.30 

1.30 

1.30 

1.30 

1.35 

1.35 

1.35 

1.40 

Ib. 

1.30 

1.35 

1.35 

1.40 

1.40 

1.40 

1.45 

1.45 ! 

1.60 

1.50 

1.50 

1.55 

1.55 : 

1.60 

' 1.60 

1.60 

1.65 

lb. 

1.75 

1.80 

1.85 

1.85 

1 

1.90 

130 

135 

135 

2.00 

2.05 

2.05 

2.05 

2.10 

2.15 

2.15 

2.15 

230 

lb. 

2.30 

2.35 1 

2.40 

2.40 

2.45 

2.45 

2.50 

2.50 

2.55 

2.60 

2.60 

2.60 

2.65 

2.70 

2.70 

2.70 

2.75 

ib. 

i 2.85 

2.95 ’ 

2.96 

3.00 : 

3.00 

3.05 

3.10 | 

3.10 

330 

3.20 

3.20 

3.25 

3.25 j 

3.35 

3.35 

3.35 

3.40 

Ib. 

4.25 

i 4.40 

4.40 

4.50 ; 

430 

4.55 

4.60 

4.65 

4.75 

4.80 

4.80 1 

4.80 

4.85 ' 

5.00 

5.00 

5.05 

5.10 

Ib. 

! 6.00 

6.20 J 

6.25 

6.30 

> • 

6.35 

6.40 

6.50 : 

6.55 

6.70 

6.70 

6.75 i 

6.75 

6.80 

7.00 

7.00 

7.05 

7.10 

ft 

j 3.00 

3.10 

3.15 

3.20 : 

3.20 

335 

330 

3.35 

3.40 

3.40 

3.45 1 

3.45 ! 

3.50 • 

3.60 

3.60 

3.65 

3.65 

ft 

: 1.50 

1.55 ) 

1.55 i 

1.60 

1.60 

i 1.60 

1.65 

1.65 [ 

1.70 

1.70 ; 

1.70 ! 

1.75 ! 

1.75 

1.80 

1.80 

1.80 

1.85 

in. 

i 2.05 

• 2.15 1 

2.15 

2.20 J 

2.20 

2.25 

! 2.30 ' 

2.30 

2.40 

2.40 | 

2.40 j 

2.45 

2.45 j 

2.55 

2.55 

2.55 

2.60 

in. 

1.10 

1.15 ! 

• 1 

1.15 ; 

1.20 i 

» 

1.20 

130 

130 j 

135 | 

135 

1.30 j 

1.30 J 

1.30 j 

1.30 : 

1.35 

1.35 

1.35 

1.40 


ft 

ft 


Spokane only 
2.10 
1.05 


e (tmn 

4LL PRIC SS 


ALL WEIGHTS SPECIFIED ARE APPROXIMATE 
ASK FOR OL’R CARLOAD PRICES 

™rlo*4 weight is it.Ht pound*. In some localities 
a lower weight nay be obtained. 

QUOTED SUBJECT TO CHANGB WITHOUT NOTICE 


TERMS:—2% l*th of month following dote of pnrehase—30 doyv-oet 
Interest charged after date of maturity. 


The following are Terminals: 

Ti 


Las Angeles. San Diego. San Francisco, Oakland, Portland, Seattle. 
Everett. Bellingham. Astoria. Aberdeen. 



S-Callan KssoSr"gaUen 


U* 

All above items f.o.b. Terminals 

ASPHALT 

PIONEER ROOFING ASPHALT 

A good grade of rootag asphalt, although not thel 
asms high qaality as our H. M. P. Asphalt 

Price. f.s.h. Factory, Los Angelos..|2*.M ton | 

PIONEER H. M. p. ASPHALT 

A «»Par-qnality asphalt, made especially for Poe 
““I 2*-year roofs. Penetration 2# 
£.2* . Malt ing point 17» to 1 M. Pot ap in open 
hoad barrels, weight <31 Ita. ts IN lbs. par bar- 
rtl. 


Price, f.o.b.. Terminals 


HI M ta« 


PIONEER RI BBERTEX 

A special pipe-dippmg componnd /hst win not chip 
or crack at coldest temperatures, and is anexcelled for 
pre vestt ss of eorrosion an all metal sarfacea. Muse. 

f ;; “* wiU Ptonaer Pipe Covering. 
Put DP in barrels, about 45# to 50# l£a. 

Priee^ f.o.b. Factory. Lot Angelas .. J 35 .B 0 ton 

• Tons and Over . . . ^ tD** 


IRISH KELT 

Price, f.o.b. Los Angelra. per crate . ... 

Pries, f.o.b. Loe Angeles, per roll _ J. 7 J 

TIN ROOF CAPS 

Pri^e. f.o.b. Lee Angeles, per poend . ._ j j| 


Prices on Following Items 
on Request 

PIPE COVERING 

540 aq. ft per roll—34 inches wide. If* feot long. , 
cot to any site roll desired. 

MOP YARN. SUPER QUALITY. 7-PLT 


ROOFING NAILS 

PRICED PER KEG 

GALVANIZED OR BRICHT 

American Felt Nails: T4~sl2 Cange 
Ideal Checker-head Nails: Vxll Gang 


Pioneer Special Shingle Nails 

GALVANIZED OR BLUED 


Far New Work: !Vsi2 Cange 
Over Old Wood: IV4 'kU 


A!ao Capper Sals for apply lag 

Anaconda Copperrlad Shingles 
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ONEER PAPER COMPANY 


EsUbliibtd ISM 


Super 



Quality 


I 

Roofings • Shingles • Felt 

Building Papers, Root Coatings 
Asphalt Emulsions, Etc* 



PRICE LIST No. 25 
Issued April 11,1932 


PACIFIC COAST TERRITORY 

California, Oregon, Washington, Nevada, 
Northern Idaho and Arizona 


e f- 

ifS * • General Offices and Factory « Los Angeles, California 

^ lOO Arrvt# Ann*v 

HI 

\ si 



Box 120, Arcade Annex 

Telephone « LAfayette 2111 


BRANCH OFFICES 


San Francisco, California 

1519 Shell Building 
Telephone « Sutter 7571 


Portland, Orego 
848 Pittock Bloc 
Telephone « BroadwayOlO 


Seattle, Washington 
621 Northern Life Tower 
Telephone • Main 5842 


Spokane, Weshingto 
424 Symons Bloc 
Telephone « Main 543 
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! 

PIONEER 

RED SEAL OPENERS 

NO MORE STRUGGLES 
TO UNWRAP ROLL ROOFING- 
ZIP!—AND IT’S READY TO LAY. 

i 

i 

We now manufacture Pioneer Roll Roofings with a new. Convenient 
wrapping that is practically self-removable! 

RED SEAL OPENERS—the most original feature of 
Roll Roofing manufacture in years—ARE JfOW A 
STANDARD ADDITION TO ALL PIONEER 
SHIPMENTS. j 

i 

I 

Since we continuously maintain the highest standard of duality in 
Pioneer Roll Roofing itself—we decided to improve the package. 

You merely pull the red cord ... at either end j. . . and 
the wrapper is off! 

I 

RED SEAL OPENERS are an exclusive Pioneer fcaturjr, simple 
and easy to use. You’ll wonder why no one thought of the idea 
before. 

Today, as in the past, Pioneer continues to lead] in pro¬ 
gress by giving its customers exclusive sales advantages that 
make it entirely worth while to “BUILD YOUR FU- 
Tl 1 RE BUSINESS WITH PIONEER.” 
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PIONEER 
ASPHALT EMULSION! 

I 

i 

The general purpose waterproofing and coating product adapted 
to dealer sales. No heating necessary. Easy to apply. 

For coating all types of roofing, 

Waterproofing walls and floors, 

Dampproof plaster bond, 

Coating metal to prevent rusting, 

Waterproofing parapet walls. 

Protective coat for insulation materials, 

Construction of Industrial Mastic Floors, 

* 

Waterproofing tanks, flumes, fish ponds, 
and for many other uses described in booket entitled “General In¬ 
formation on the use of Asphalt Emulsion.” 



Send for information on dealer aids which have helped build 
profitable business on Asphalt Emulsion for so many of our 

For detailed information address the company attention: 

Asphalt Emulsion Division 

See page 19 for prices. 

















B SHEATHING 


Alert Dealers have found that Super K-B Sheathing opens many 
new markets not previously available to thejm. 

. i 

I 

The Uses of Super K-B Sheathing are practically universal. 

1 

For car lining. 

For protection of floors during construction. 

For protecting cement and other building materials. 

For crating ot machinery, tools, furniture, electrical 
supplies, etc. 

For packing of foods, cereals, fruits, soaps, etc. 

For any use where the prevention of moisture 
absorption is an important factor. 

The Cost of Super K-B Sheathing is practically the same as 
ordinary sheathing paper, yet it gives the superior ad¬ 
vantages of effective waterproofing combined With far 

1 

greater strength. 



Specifications: 

Approximate 

Width of Roll Weight Area 

36 inches 25 lbs. 500 sq. ft. 

48 inches 50 lbs. 1000 sq. ft. 


Ask Our Salesman 
or Write For Full Information 


See page 14 for prices. 
5 
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ASPHALT SHINGLES 

i 

i 

i 

PROVIDE "SEALED-IN" PROTECTION 

I 

I 

at no greater cost than ordinary shingles 




TAPERED SETABS—Colorglo 


Setabs have no cut or exposed edges. The edges are permariently 
sealed with an extra-heavy coating of asphalt and an added surfacing 
of crushed Yoscmite Rock. 

I 

The asphalt saturant is SEALED IN. Moisture and destructive 
elements are SEALED OUT. 


PERMANENCE! BEAUTY! ECONOMY! 

I 

I 

I 

Setah Shingles arc made in two styles: l A PER ED SETABS and 
STANDARD SETABS. and in a variety of colors, including the 

beautiful (Jolorylo. 


See p<ise 10 for prices 
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Pioneer Yosemite Rock-Surfaced Shingles 


See p* 9 es 10 and 12 for prices 




STANDARD HEX AGON ALS—Forestry Green 


TRIRL ET A BS—Forestry _ R ed 

I 



REXTA8S—Forestry Gray 

7 
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SQUARE BUTT STRIPS— Dusk Blue 

$ 


Pioneer Yosemite Rock-Surfaced Shins 

See oases 10 and 12 for Prices 


PIONEER THATCH—Forestry Blue 


SUPER HEXAGONALS—Green 

I 


WINTHROP TAPERED—Red 
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STANDARD 


Pioneer Yosemite Rock-Surfaced Shingles 


See pages 10 ar»d 19 for Prices 


Jade Green 


Brown 


SUPER JUMBO INDIVIDUALS 


PIONEER LOCKS—Blue Black 
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All prices subject to change u.;hogr n^ice 
AIl weights arc approximate. 


Terms: 2% 10th of month following date of purchase— 
30 days net. Interest charged after date of maturity. 
Asphalts, net cash. 


*>* *r 

gill 


l ill 

in 


c/> « 2 

m 

ssu 


Pioneer Yosemite Rock Surfaced Shingles 


Pioneer Standard Setabs: Red. (ireen 

12'x36'—3 shingles to strip Blue-Black 
2 bundles—80 strips per square’ Tile Red 
Approximately 200 H>s. per sq. (olorelo. 


Pioneer Tapered Setabs: 

12'x36 r —3 shingles to strip 
3 bundles—80 strips per square Colo g!o 
Approximately 325 lbs. per sq. 

A 'otr: Main colors will hr manufactured on special 
ordrr at joe per sq. less than ( Uorglo pri,r. •« days 
notice required. 


j' Per sq 
. . Per sq 


^ Per sq 


Pioneer Square Butt Strips: 

•10'xS6'—4 shingles to strip 
2 bundles- 100 strips j>er sq. 
Approximately 200 lbs. per sq. 


Pioneer 10' Rextabs: 

10'x36' 3 shingles to strip 

2 bundles - 100 strips j*cr sq. 
Approximately 180 lbs. per sq. 


Pioneer Super llexagonals: 

12>£'x36’ 2 shingles *o strip 

2 bumlles MX, strips jier sq 
Approximately 2(H) lbs. jmt sq 


Red. (ireen 
Slue-Black 
Tile Red 
Jade-( »reen 
Dusk-Blue 


Red. Green 
Blue-Black 
Tile-Red 
Forestry < ireen 
Forestry Red 
Forestry Blue 
Forestry < »ray 


Re« I Green 
Bhie Black 
Tile Red 
Forestry (ireen 
Forestry Red 
Forestry Blue 
I’orestry Grav 


| Per sq 

£ Per sq, 
\ 


| Bersq. 
f Per sq 


| Per sq. 
I Per sq. 


Red. Green i 

Pioneer Standard liexagonals: Blue-Black . Per sq. 

f.yt 

5.00 

15 15 

Tile- Red i 

ll^j'xdb' 2 shingles to strip Brown 

2 bundles NO strips |« r »q. Forestry (ireen . 

ApproximateK 100 ll». |k.m sq. horestry Red ' Per sq. 


► 

.s .Ml 

»o 

_ 

1’’orestry Blue . 

Forestry (.ray » 



1 

| 

—i— 



. b 25 

. <*~rrfr ; f> 55 


5 7 


<> 00 0 00 


Pioneer Tripletabs: 

11^'\36' 3 shingles to strip 

2 bundles SO shingles to sq. 
Approximately 100 lbs. to sq. 


Pioneer Thatch Shingles: 

Size 11 'x 18 ' 7' e\js»siir» 

2 bundle's -138 shingles |»er sq. 
Approximately 150 lbs. |*er >q. 

Xote: I] laid in. expt..urr. 
l jS \hin^lr\ required to the \quar> . 


Forestry < ireen 
Forest r\ Red 
Forestry Blue 
l ores! r\ ( »r.iv 


R« d, (•reen 
Blue Black •• 
File Red 
Forest r\ (itten 
l-oreslry Re«l 
Forestry Blue 
Forestry ( iray 


I I *er 


[ Per sq 
f Per >q 


! 5—t 5 50 


]S£i 4 50 

j <> ,*£\ 

5 00 I 5 IHI 


.> 05 : 


1 oo ; 4 75 


5l 10 


'.Continued on next /wjs* 
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All prices subject lo change without notice. 
All weights are approximate 


Term*.: 2% loth of mouth following date of purchase 
30 days net. Interest charged alter elate of maturity. 
Asphalts, net cash. 


(Con linuddfroot / 

Pioneer Yosemite Rock Surfaced Shingles 


Pioneer Winthrop Ta|>ered Srrips: 

12*.\36'- 3 shingles to strip Red. C.ree*i j 

3 bundles SO strips |>cr >q. Blue-Black . IV 

Approximately 240 lbs. per so. Tile Kel 


Pioneer Super Jumbo Individuals: 

12'xlt>' 5' exposure KhI, < ir«ru ) 

5 bundles 230 shingles lo sq. Blue-Black y IN 

Approximately 300 lbs. per sq. Tile Red l 

S&ri It laid 6 in. Kttly 4 >>nu- Brown " 

dies MffJrd u> a uju.ir*. |.„|e t »rcen ..... IN 


Pioneer Standard Individuals: Red. < ireen / 

Size 9'xl2;Vj m —4 r exjKisure Blue-Black (. IN 

3 bundles —380 shingles to sq. Tile-Red i 

Approximately 240 lbs. jh.t sq. Brown 


Pioneer Ix>ck Shingles: i 

18'xlS' -73 shingles to s<j. Ret I. (ireen J- P< 

2 bundles approx. 150 lbs. to so. Blue-Black 


|1t 

ill 


i--*0 


2S • 

l! if! 


it * Vi 
|liH I il 
iiff* sf|S 
is/IJ Sill! 


Per sq.l 7.75 


Shtfrlok Thatch Shingles: 

18'x2o' 74 shingles to sq. 

2 bundles—approx 150 lbs. »o sq. 


Pioneer Brick Siding: 

7.t *\3(>'—134 stri|*> to sq. 

2 burn lies— approx. 185 lbs. to sq 


Pioneer Roll Roofings 


Marathon: 

An excellent grade ot roll rooting, 
made of high grade felts and a- 
phalt coatings. 


Pioneer Sanded: 

Sanded surface on one side. 


Red. < ireen 
Blue Black 
l ile Red 


Tile Red 
Buff 


Light 35 
Medium 45 
lleavv 55 


Light 35 
Medium 45 
Heavy 55 



I IC.CC 
Per sq. 8— 


icJV 

Per sq. 8 JO* 


Per sq. 7.15- 
^.®0 


Per -a| 


I * l 

. w Per •« i.l • 


l>esert: Light 35 

\ low-priced. smooth surfaced Medium 45 

roofing. Heavy 55 


Flaxitie: light 35 

Highest quality roll roofing, man Medium 45 
ufacttired from finest materials. Heavy 55 


New Method: 'Mica Finish- 

Complete with double amount, of nails and 
cement for 1-inch reinforced lap. 
Approximated 75 lbs. to roll 


Yosemite Rock Surfaced : Red, C.reen 

A high quality tock-surfaeed Blue-Black 

rooling. Tile Red 

Average 85 ll»s. to roll. < >ravtoue 


Mineral: 

Approximately 75 lbs. to roll. Red. < ireen 


Heavy Duty tuNcmite: Red, <ireen 

Average PH) lbs to toll Blue-Black 

File Red 


Per roll! 2.90 


Per roll 1.50 
Per roll 2 10 
Per roll! ».t>5 


Per roll 1.20 
Per roll 1.55 
Per roll 2 10 


Per roll] 1 85 
Per roll) 2 55 
Per roll 3 15 


Per roll 3 55 


Per riel| 2 50 


I <>5 

1 o5 

1.70 

1. 

2 25 j 

2 25 j 

2.30 

2. 

2.90 

2.90 1 

2.95 

.3 

1 .50 j 

1 50 

1 55 

u 




mill h uni on in .vt /s;»r.] 
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X 30 

8 50 

s 7o 

X 90 

9.10 

9.30 

9 45 

- 

9.65 

9 85 

10 05 

10 25 

10.45 

S.7U 

« 

9.20 

9 45 

9.65 

9.90 

10 15 

10.40 

10.65 

10.85 

11.10 

11.35 

«>. 00 

0 25 

9.50 

9 75 

i 9 95 

10.20 

10.45 

10 70 

10.95 

11.15 

11.40 

11.65 

7.70 

7.00 

X. 10 

S. 30 

8.50 

8.70 

8.85 

9.05 

9.25 

9.45 

9.65 

9.85 

4.60 

4 75 

4 85 

4.95 

1 

5 10 

5.20 

5.30 

5.45 

5.55 

5.70 

5.80 

5.90 

4.X5 

5.00 

5 10 

5.20 

5.35 

5.45 

5.55 

5.70 

5.80 

5.95 

6.05 

6.15 

i . 45 

_ 

7.00 

7.75 

7.90 

8.05 

S.20 

8.35 

8.45 

8.60 

i 

8.75 | 

| 

8.90 

_ 

9.05 

1 ! 





i i 


i 

_i 

1 75 

1.75 

1.80 

1.80 

1.85 

1 .85 

1.90 

1.95 

1.95 

{ 

2.00 

| 

2.00 

2.05 

’ ’>5 

2 40 

2.45 

2.45 

2.50 

2 . 55 

2.55 

2.60 

2.65 

2 70 

2.70 

2.75 

JL 

3.10 

3.10 

3.15 

3 . 20 

3 25 

3.30 

3.35 

3.40 

3.45 

3.45 

3.50 

1 60 


1.65 



rail 

1.75 



1.83 i 

1.85 

1.90 

2 20 

um 

2.30 



mwlm 

2.40 



2.55 ! 

2.55 

2.60 

2 80 

Hal 

2 . 85 



HQ] 

3 05 



3.20 1 

'3.20 

3.25 

1 30 

1.30 

J .35 

1.35 

1 40 

1.40 

1.45 

1.50 

1.50 | 

1.55 | 

1.55 

SKI 

1.65 

1 70 

1 75 

1.75 

1 .80 

1 85 

1.85 

1.90 1 

1.95 1 

2.00 { 

2.00 

.Vlft 

2.25 

2.30 

2 30 

2.35 

2.40 

2 45 

2.50 

2.55 ! 

2.60 ! 

2.65 j 

2.65 

mrmh 

l 65 

1 ‘*5 

2.00 

wgm 




wmM 

2.15 | 

2.20 i 

\2 20 

SEE 

2 65 

2.70 

2.75 

|¥II 




EX-M 

2.95 i 

3.00 1 

3.00 


3 30 

3 35 

3 35 





Klretl 

3.65 ! 

3.70 I 

;3.70 

joe 

5.75 

3 X0 

3 85 

3 90 

3.95 

4.05 

4 10 

i 

4.15 | 

i 

l 

| 

4.20 

i 

4.25 j 

i 

4.35 ; 

J_ 

4.40 

2.70 

- ' J 

2 85 

2 90 

2.95 



■ 

■ 

■ 

D 

3.45 

2.50 


2.60 

2. o5 

2.70 

2.80 

2.85 

2.09 | 

2.95 j 

3.00 i 

H - 

3.10 : 

3.15 

3.05 

3.10 

3.20 

3.30 

3 35 

3.45 

3.50 

' 

3.60 

• 

3.70 

3.75 | 

1 

p.85 j 

3.90 
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AU prices subject to change without notice. 

All weights are approximate. 

Terms: 2% 10th of month following date of purchase— 

30 days net. Interest charged after date of maturity. 
Asphalts, net cash. 

(<Continued from previous patf.) 
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Pioneer Roll Roofings 


i 



Reinforced Flaxine: 

2 square rolls only, without nails and ccTnen^. Per roll 

Approximately 40 tbs. to square. 

3.70 

3.70 

3.75 

3.85 

Reinforced New Method: 

1 square rolls, without nails and cement. Per sq. 

Approximately 70 lbs. to square. 

3.55 

3.53 

I 

B 

3.65 

Pioneer Asbestos Roofing: 

Felt base, white asbestos top Heavy 55 llw. Per roll 

4.20 

4.20 

4 25 

4.30 

Pioneer Shingle Design: 

Approximately 90 lbs. to square Red, Green Per sq. 

Shipped without fixtures unless 
specifically ordered. 

4.05 

U 

n 

4.20 

Woneer Diamond Point Roll: 

Approximately 100 lbs. to square Red, Green 1 Per sq. 

Shipped without fixtures. Tile Red \ 

3.25 

i 

i 3.25 

3.35 

3.40 

Pioneer Canvas Top: 

Rolls 36' wide, approx. 50 llxs. 

Packed plain. Plastic cement and Per roll 

galvanized nails for applying, 
add 25c per roll. 

12.50 

1 

12.50 

12.55 

12.60 

Pioneer Copperclad Valley 





Pioneer Copperclad Valley: 

Approximately 48 lbs. per roll. Per roll 

Packed 2 rolls in crate. 

12.50 

12 50 

12.55 

12.60 

Pioneer Building Papers and Commodities 


1 


■ 

Pioneer Asphalt Saturated Felt: 

101b. to sq.(500 sq.ft, to roll) Approx.50 lb. 10 ll>. Per roll 
15 lb. to sq.(325 sq.ft, to roll.) Approx.50 lb. 15 lb. Per roll 
20 lb. to sq.(300 sq.ft, to roll > Approx.60 lb. 20 lb. Per roll 
30 lb. to sq.(200 sq.ft, to roll) Approx.60 lb. 30 lb. Per roll 

1.85 

1.85 

2.40 

2.40 

1 85 

1 85 
2.40 
2.40 

1 .90 

1.90 
2.45 
2.45 

Ijl - 

No. 8 Insulating: 

500 sq. ft., approximately 35 ll>s. 500 ft. Per roll 

250 sq. ft.. api>roxiinately 17 *4 lbs. 250 ft. Per roll 

1.35 
.70 

1.35 

.70 

1 40 
.70 

1.40 
.75 

Pioneer Flaxatex or Membrane Dampcourse: 

216 sq. ft. to roll, approx. 40 ll»». Per roil 

1.90 

l .90 

1.95 

1.95 

Pioneer House Liner: 

250 sq. ft., approx. 45 lbs. to roll. Per roll 

1.85 

1.85 

1.90 

• 

1.90 

Pioneer Super K.-B Sheathing': 

36' wide ( 500 sq. ft.) Approx. 25 lbs. 36 in. Per roll 

48' wide (1000 sq. ft.) Approx. 50 Ihs. 48 in. Per roll 

.95 

1.90 

.95 

1.90 

.95 

1.95 

1 00 
2.00 

Pioneer Rosin-sized Sheathing: 20 lb. Per roll 

Red or Gray. 25 lb. Per roll 

In rolls approximately 500 sq. ft. 30 lb. Per roll 

40 lb. Per roll 

.70 

.90 

1.10 

1.45 

.70 

00 

1.10 

1 45 

1 .70 

1 .90 

1.10 
1.50 

.75 

.95 

1.15 

1.50 

Pioneer Black Glazed Paper: 

No. 1—500 sq. ft., approx. 25 lbs. to roll. No. 1 Per roll 

No. 2--500 sq. ft., approx. 30 lbs. to roll. No. 2 Per roll 

No. 3 -500 so. ft., approx. 35 lbs. to roll. No. 3 Per roll 

For KXX) sq. ft. roils, double list price ami deduct Mk . 

2 25 
3.00 
3.50 

2.25 

3.00 

3.50 

j 2.25 
3.00 
3.55 

2.30 

3.05 

3.55 


A * *• 
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3.70 3.75 3.85 3.90 3.95 4.00 4.05 4.10 4.15 4.20 4.30 4.35 


4.35 4.40 4.40 4.45 4.50 4.55 4.60 4.65 4.70 4.75 4.75 4.80 

__ __ _ _ I __ ___ _ 


4.25 4.35 4.40 4.50 4.55 4.60 . 4.70 4.75 4.85 4.90 5.00 5. 


3.50 3.55 3.65 3.75 3.80 3.90 3.95 4.05 4.15 


4.30 4.35 


12.60 12.65 12.70 12.75 12.80 12.80 12.85 12.90 1 13.0$ 



12.70 

12.75 

12.75 

12.80 


)S 

2.00 

2.05 

1.95 

2.00 

2.05 

2.55 

2.60 

2.65 

2.55 

2.60 

2.65 

1.45 

1.45 

1.50 

.75 

.75 

.75 


2.10 2.15 2.15 2.20 2.25 2.30 2.35 

2.10 2.15 2.15 2.20 2.25 2.30 2.35 

2.70 2.75 2.80 2 85 2.90 2.95 2.95 

2.70 2.75 2.80 2.85 2.90 2.95 2.95 


1.50 1.55 1.55 1.60 1.65 1.65 1.70 

.80 . 80 . 80 . 85 . 85 . 85 . 85 


2.00 


1.95 


2.05 2.05 



2.10 2.10 


2.05 2.10 



.85 .85 


.2.20 2.25 2.30 


2 20 2.25 2.30 


2.30 2.35 




30 2.35 


.85 
1.05 
1.30 
1.70 


.85 .85 

.10 1.10 


1.15 1.15 1.20 

2.30 2.35 2.40 


.85 .90 .90 
.10 1.10 1.15 
.35 1.35 1.40 
.75 


2.45 ! 2.50 


1.20 

2.40 


.90 

1,15 

1.40 

1.85 


1.25 

2.45 


.90 

1.20 

1.45 

1.90 


31.85 3.90 
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All prices subject to change without notice. 

AH weights are approximate. 

j 

Terms: 2 % 10th of month idlowing date of purchase— 

30 days net. Interest charged after dale of maturity. 
Asphalts, net cash. 

{Continued front previous paze.) 
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Building Papers and Commodities 

i 

n 

1 

1 


Pioneer Deadening Felt: 

Rolls 36' wide, average 50 sq. yds. 

K lb. to sq. yd., approx. 40 lbs. to roll Vi lb. Per roll 

1 lb. to sq. yd., approx. 50 lbs. to roll 1 lb. Per roll 

1 Vi lb. to sq. yd., approx. 75 U>s. to roll 1 Vi lb. Per roll 

; 1.95 
j 2.45 
! 3.20 

: 1.95 

2.45 
i 3.20 

2.00 

2.50 

3.25 

2.00 

2.55 

3.30 

Pioneer Blue Plasterboard: 

500 sq. ft., approx. 60 lbs. to roll 500 ft. Per roll 

250 sq. ft., approx. 30 lbs. to roll 250 ft. Per roll 

2.50 

1.25 

2.' 

1.2 

>0 

!t_ 

I 

2.55 

1.25 

2.60 

1.30 

Pioneer Car Lining: 

48' wide (1000 sq. ft.) approx. 50 lbs. 48 in. Per roll 

36' wide ( 500 sq. ft.) approx. 25 lbs. 36 in. Per roll 

1.80 

.90 

If 

s 

1 

1 85 
.90 

1.90 

.95 

No. 30 K-B Kraftite Sheathing: 

36' wide (500 sq. ft.) approx. 30 lbs. Per roll 

1.55 

l.« 

"T“ 

><; 

1.55 

1.60 

Threaded Felt: 

500 sq. ft., approx. 44 lbs. 500 ft. Per roll 

250 sq. ft., approx. 22 lbs. 250 ft. Per roll 




i 



PIONEER ROOF COATINGS AND CEMENTS I t£!m. 


Pioneer Plastic Cement: 

Stops leaks of all kinds. Can be ap¬ 
plied to any surface, wet or dry, 
hot or cold. 

( 2 to case) 

( 2 to case) 

( 6 to case) 
(10 to case) 
(36 to case) 

500-lb. barrels: 
80-lb. pails: 
50-lb. cans: 
25-lb. cans: 
10-lb. cans: 
5-lb. cans: 

1 -lb. cans: 

Per 

Pci 

Per 

Pci 

Per 

Per 

Per 

•lb. 

lb. 

lb. 

\ lb. 

lb. 

} lb. 

1 lb. 

$0.06 
.07 Vi 
.08 
.09 
.11 
.14 

15 

Pioneer Asbestos Roof Coating: 




r 

i 



An extra-quality black roof coat- 


50-gal. barrels: 

Perl gal. 

t 

ing. Can Ik* applied to any surface. 

( 2 to case) 

5-gal. cans: 

Pcr( gal. | 

• 4 

wood, metal, cement, etc. 

( 6 to (asc) 

1-gal. cans: 

Pei 

1 

gal. 

.90 

Pioneer Roof Coating: 




r 



A good grade of black paint for 


50-gal. Ixirrels: 

Pcr| gal. 

.50 

metal and composition r<n>fs. 

( 2 to case) 

5-gal. cans: 

Per 1 , gal. 

.75 


( 6 to case) 

1-gal. cans: 

Per! gal. 

80 

Pioneer Lap Cement: 




T 



Same as regularly supplied with 


50-gal. barrels: 

Per 

gal. 

.65 

roll roofings tor cementing .earns 

( 2 to case) 

5-gal. cans: 

Peri gal. 

.80 

and laj>s. 

( 6 to rase) 

1-gal. cans: 

Per|gal. 

90 


(36 to rase) 

1-pt. cans: 

Per|doz. 

1.25 

Pioneer Roof Primer: 




i 



Provides a bonding surface on con- 


50-gal. barrels: 

Per gal. 

.40 

crete. gvpsum. brick, etc. 

( 2 to case) 

5-gal. cans: 

Per gal. 

.45 

Pioneer Plastcrbond: 




1 





50-gal. barrels: 

Per 

gal. 

.75 


( 2 to case) 

5-gal. cans: 

Per 

gal. 

! .w 

Pioneer Flashing (Compound: 


S(X)-lb. Ixirrcls: 

Per 

lb. 

.06 

Made for and used exclusively in 


80-lb. pails: 

Per 

lb. 

.07 'A 

Pioneer 10, 15 and 20 Year Roofs. 

( 2 to case) 

5()-lb. cans: 

Per 

lb. 

08 


( 2 to case)” 

25-lb. cans: 

Perl 

lb. 

0'» 


( 6 to case) 

10-!b. cans: 

Peri 

lb. 

.11 


(10 to case) 

5-lb. cans: 

Per 

lb. 

.14 
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Miscellaneous Items Fixture Allowances 


Flax Felt: 

(10 rolls to crate) 


Tin Roof Capa: 


F.O.B. Lot Angela* 
Per crate $25.00 
Per roll 3.75 


Per lb. 


For Roll Roofings plain, without nails and 
cement, make the following deductions from 
list prices: 


Roofing Nails: 

’vanized or Bright 
. jer. Felt Nails: H'xl2 Ga. 
Ideal Checker-head Nails: 
H'xll Gauge.. 

Special Shingle Nails: 
Galvanized or Blued 
For New Work: \yi'xl2 Ga. 
Over Old Wood: I>*'xl2 Ga. 


Prices on 
Nails on 
request. 


New Method 

Flaxine 
Marathon 
Pioneer Sanded 
Yosemite Rock Surfaced 
Heavy Duty Yosemite 
Pioneer Asbestos 
Shingle Design 
Mineral 

D ese rt 


25c per square 


15c per square 


Shingle Nail Chart 


Square Butt Strips 

Tapered Strips 

Setabs 

10' Rextabs 

Super Hexagonal# 

Standard Hexagonals 

Tripletabs 

Super Jumbos 5' exp. 
Standard Individuals 
Pioneer Thatch 
Pioneer Locks 


Size of 
Shingle 

10 x36 
12 x36 
12 x36 

10 x36 
12tfx36 
11Hx36 
11Mx36 
12 xl6 

9 xl2K 

11 xl8 
18 xl8 


No. Nails 
per square 

500 

320 

320 

.400 

300 

344 

344 

540 

760 

276 

146 


Weight 


1X'x12 

2 1b. 7 oz. 
1 lb. 9 oz. 
1 lb. 9 or. 
1 lb. 15 oz. 
1 lb. 7 oz. 
1 lb. 11 oz. 

1 lb. 11 oz. 

2 lb. 10 oz. 

3 lb. 10 oz. 
.1 lb. 5 oz. 

12 oz. 


of Nails 
Square 

ltf'H2 

2 lb. 10 
1 lb. 11 

1 lb. 11 

2 1b. 1 
1 lb. 9 
1 lb. 13 

1 lb. 13 

2 lb. 13 

3 lb. 15 
I lb. 7 

13 


110 


fi888888fi888 







































* . 






1 

0 



t, 

t 








' *• “V b * \ 

. . - ** 

_x, *• 4 



< >*:.■ ■ /*•* 
!"1 .!>£ . 

i.' */ 

U*K*.**}it * ' i 

'a 

-wjxavS <yf.'.'Vc 

•.. S&st^'vT 

v*?i * i -v^ r . 

* > - 1 'sr* i-o ’ -U£*"V.' 

-.; >T v*fcuitf,' v 

tfOijcJt H Vc’.V"^5 



• ' HV.» 




All Asphalts shown on this page are NET GASH—No cash discount 

Prices subject to change without notice. 


Pioneer Roofing Asphalt 
Pioneer H.M.P. Asphalt i 



L.C.L. 

or 

1 

L.C.L.. 

or 

SO. CALIF. 

Mixed Carloads 

•NO. CALIF. Mixed Carloads 

Los Angeles 

$27.80 ton 

Richmond 

$27.30 ton 

Wilmington 

27.30 

li 

Burlingame 

28.70 

44 

Alhambra 

28.00 

44 

Eureka 

30.50 

•4 

Anaheim 

28.70 

44 

Fresno 

31.30 

44 

Burbank 

28.70 

44 

Hayward 

28.60 

44 

Compton 

27.80 

44 

Merced 

29.90 

44 

Fullerton 

28.70 

44 

Modesto 

29.90 

44 

Gardena 

27.80 

44 

Monterey 

29.70 

44 

Glendale 

28.50 

44 

Oakland 

27.90 

44 

Hollywood 

28.30 

44 

Palo Alto 

28.70 

44 

Lankershim 

28.70 

44 

Petaluma 

28.70 

44 

Long Beach 

27.80 

44 

Redwood City 

28.70 

44 

Orange 

Pasadena 

28.70 

44 

Sacramento 

29.00 

44 

28.40 

44 

San Francisco 

28. CO 

44 

Pomona 

28.60 

44 

San Jose 

28.70 

44 

Riverside 

29.30 

44 

Santa Rosa 

29.90 

44 

San Fernando 

29.20 

44 

Stockton 

28.70 

44 

San Bernardino 

29.30 

44 




San Diego 

30.10 

44 

•OREGON 



San Luis Obispo 

31.60 

44 

Astoria 

30.50 

44 

Santa Ana 

28.70 

44 

Portland 

30.50 

44 

Santa Barbara 

31.10 

44 




Santa Maria 

32.30 

44 

•WASHINGTON 



Santa Monica 

28.40 

44 

Bellingham 

31.10 

44 

Ventura 

31.10 

44 

Seattle 

30.70 

44 

Whittier 

28.70 

44 

Spokane 

37.95 

44 




Tacoma 

31.90 

«4 

So. California, minimum cartage to 





jobs, $1.50 per ton. 






••Northern California, 

Oregon and Washington 

prices f. o. b. warehouses. 

For d* 

.TV 


within established delivery rones, add $2.00 per ton. 


Destinations not shown above are based upon Wilmington price, freight equalized with El 
Scgundo, Richmond or Oleum, Calif. 

Straight asphalt carloads, deduct $2.80 per ton from 1. c. 1. or mixed carload prices. 


Pioneer <; C” Asphalt 

L.C.L. or |L.C.L. or 

mixed carloads mixed carloads 

Los Angeles, Call*. $19.30 ton Portland, Ore. $22.00 ton 

Wilmington, Calif. 18.80 44 Seattle, Wash. 22.20 44 

San Diego. Calif. 21.60 44 Aberdeen, Wash. 22.20 44 

Richmond, Calif. 18.80 44 Spokane, Wash. 29.60 44 

Lewiston, Ida. 29.80 44 

For straight asphalt carloads, deduct $2.80 per ton from above prices. 

Other destinations based on Wilmington price, freight equalized with Richmond, F.1 Segundo, 
*>>whall. Newport Beach, Casmalia or Summer land, Calif. 

18 
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Prices subject to change without notice. 


Terms: 2% 10th of month following date of purchase—30 days net. Intcrestj charged after 
date of maturity. 


Pioneer Asphalt Emulsions 

i 

Shipping weights average about 10 lbs. per gallon. 


Standard Type (C-13-HPC) 

A straight asphalt emulsion of heavy paint 
consistency containing no fillers or fibres. 
Used for coating all types of roofs, for gen¬ 
eral waterproofing and dampproofing work 
on every kind of material, as a plaster 
bond, and for many other uses._ 


55 gal. steel drums Per gal. 

30 gal. steel drums Per gal. 

5 gal. buckets Per gal. 

1 gal. cans (6 to case; Per gal. 


F.O.B. 

Ter¬ 

minals 

$ .80 
.85 
.95 
1.15 


Albikote (Red or Green) 

An asphalt emulsion made from an Albino 
or light colored asphalt to which a proper 
amount of selected types of pigments have 
l>een added to obtain a very pleasing color 
effect. Used for coating roofs of all types 
such as wood shingles, composition roofing, 
corrugated iron, etc. 


30 gal. steel drums Per gal. 

5 gal. buckets Per gal. 

1 gal. cans (6 to case) Per gal. 


2.75 

2.85 

3.00 


Mastic Type (N-13-F) 

A heavier type of asphalt emulsion. Con¬ 
tains a fiber of high tensile strength. Used 
the construction of mastic floors, flat 


m 


roof decks, and for patching broken con¬ 
crete floors. 


55 gal. steel drums Per g^l. 

30 gal. steel drums Per gal. 

5 gal. buckets Per gal. 

1 gal. cans (6 to case) Per g;jl. 


1.00 

1.05 

1.15 

1.35 


Asbestos Fibrated Type (C-13-A Standard) 

An asphalt emulsion containing asbestos 
fibers used to protect insulation installa¬ 
tions from penetration of moisture, air and 
water. Also used for flashing on roofs. 


(F-13-A High Melting Point) 

55 gal. steel drums Per gal. 

30 gal. steel drums Per gajl. 

5 gal. buckets Per gajl. 

1 gal. cans (6 to case) Per gajl. 


1 00 
1.05 
1.15 
1.35 


Pio r Treheal 

An asphalt emulsion made especially for 
coating abrasions, cuts and defects on trees 
and for filling cavities. Also used as a bud- 
ding and grafting wax. 


5 gal. buckets 

Per gal. 

95 

1 gal. cans (6 to case) 

Per ga|. 

1.15 

1 qt. cans (12 to case) 

Per qtj 

.60 

1 pint cans (36 to case) 

Per pt.| 

.40 


Uses For Pioneer Asphalt Emulsions 

| 

Roof Coating - General Waterproofing - Dampproofing 

Coating metal to prevent rusting. 

Construction of industrial floors. 

Repairs to broken or cracker! floors. • 

Construction of mastic roofs. 

Coating interior and exterior of tanks, reservoirs, pools, etc. 

Coating cork board for insulation installations. 

Care of trees to prevent disease. 

For budding and grafting operations. 

Also many other uses. i 

19 
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PIONEER 

COPPERCLAD VALliEY 


The permanence of copper combined with the convenience of roll 
roofing. A genuine copper valley that can be shaped and applied 
with the ease of ordinary roofing. 


Fanious for Dur¬ 
ability 

Economical to 
Use 


Convenient to 
Handle 


Easyl to Apply 


5 Verifications 


Length 

of roll 50 ft. 


Approximate 

weight 48 lbs 

Wid|h of 

roji 21^ in. 

Widjh of 

copper 10 in. 


Exposed 

copper 9 in. 
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Coatai-Bsioner of Patents'*) *°* 



ffl ttB T y >,A... 

(accompanying affidavit 
.of H. J, WH£LAM) 




ruV no in *•«• *«• °«» 
Ann f 
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PABCO SHINGLES 




Finley et al ) 

vs. { fiQora 

Commissioner of Patents ; No * ^>240 


EXHIBIT ^0. 9 

(accompanying Affidavit 
of R. Z. VI^ELAN) 

. _ ._^___ _ . .. Jf / # 


.r, •uino >n »«a tor tr»* Crry ana C 
• S«>> rr.ntitca, Siaia »fO«Hfc«i 
•i c ovum w*. '«*. u 




Crown your home 
with all the charm 
of Pabco Shingles 

. %ight over your old roof! 

ike magic . . . PABCO SHINGLES transform a 
/ faded, battered roof into a roof of new delightful 
beauty. It is so easy and inexpensive, too/ PABCO 
SHINGLES go on right over the old wooden shingles. 
You save the cost of tearing up an old roof. Your 
lawns, walks and gardens remain clean and undam¬ 
aged . . . your rooms, as fresh and dustless as ever. 

Through all this, your home is never exposed for even 
a moment. . . because the old roof stays on and is actu¬ 
ally utilized'as an added blanket of protection. 

® Truly ... there is no quicker, cleaner or more econom¬ 
ical way of giving your old roof new distinctiveness and 
charm ... than by re-roofing with PABCO SHINGLES. 


PABCO. 
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<lA great variety o 


For years, PABCO SHINGLES have led the 


ray in the 

modem march toward greater home beauty. Today you will 
find that wherever a roof possesses particularly rich, natural 
and lasting beauty, it generally is a PABCO SHINGLE roof. 

It is amazing! Being made in all desirable standard designs 
and in exquisite color harmonies, PABCO SHINGLES actu¬ 
ally afford almost limitless opportunities for creating roofs of 
true individuality. 


Pabco Massive Hexagon Strip-Shingles 

Here is unusual attractiveness of design, case 
of application and economy. These are doable 
thick shingles that give a correspondingly 
greater degree of protection, and whose charm 
is accentuated by strikingly deep shadow lines*. 
Black. Buff, Granite 4-Tone, Green, Jade. 


Pabco Giant Shingles 

Here are the aristocrats of asphalt shingles. 
They are made of double thick material and 
give the effect of massiveness. Builders of 
imposing homes and owners of such homes 
prefer Pabco 'Giants Black, Buff. Gianite 4- 
Tonc. Green, Green 3-Tone. Jade. Maroon, 
Purple, Red. Red 4-Tone, White. 


Pabco Unit S 

These resemble Giant Sh 
somewhat smaller in size 
inexpensive individual sh; 
Green, Maroon. Purple, 1 


ihingles 

ingles being merri* 
and thickness.' Aft 
Ingle. Blade. Buff; 
Ira. White. 


Pabco Standard Hexagon Strip-Shingles 

These arc the popular shingles that were estab¬ 
lished as instant favorites when they were first 
introduced. They carry a triple appeal, 
namely, refinement in color and cicsign. Qual¬ 
ity, and low initial cost and cost of applica¬ 
tion Black. Buff, Green, Green 3-Tone, Jade, 
Maroon, Purple, Red, Red 4-Tone, Color 
Blend. ! 


PABCO SHINGLES are enduring in structure and color. 
They are so fire-retardant that they take the base, or lowest, 
rate of fire-insurance. Besides this, they have fully met the test 
of service in practically every climate of the globe . . . and 
have triumphed! 

With PABCO SHINGLES on your home, you will know 
that your roof is distinctive enough to stand apart—proudly— 
from all ordinary types .. - and you will have the comforting 


Pabco Square-Tab Strip-Shingles 

These shingles give colorful formality at low 
cost. They are designed to meet the desires 
and needs of the many who demand the con¬ 
ventional . . . and tnev are particularly suited 
to some rypes of architecture. Black. Green. 
Maroon, Red. 


J V i- 4 i 

assurance that it is safe, secure and durable as well 


Pabco Octab Strip-Shingles 

Among standard designs, these shingles are 
universal faveffires. As a step midway between 
the formal and informal, they are popular 
w;th both the architect and the average home¬ 
owner. Black. Buff. Green. Jade, Maro<b&, 
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THE 



HORSEMEN 

o/ destruction 


Untiring. Never ending. The mad, 
ravaging gallop of the four phantom 
horsemen of destruction. On your 
home! 

WIND! Shrielcing and clawing at 
every inch of your home! Seeking 
a point of chilling entrance. 

RAIN! Wind-driven. Dripping. 
Ceiling-cracker. Wall-stainer! 

FIREI Racing. Spreading uncon¬ 
trolled. Unexpected. Licking 
hungrily with tongue of flame! 
Greedily consuming the exposed 
inflammable home! 

SUN! Drying! Curling! Blistering! 
Sapping the life from v* <* 
tected homes. Paving the-AvaY 
for WIND ... RAIN .. . FIRE! 








The STRENGTH of a PABCO ROOF 


LIES in its APPLICATION! 



vfltuMtrd tir\t 


*f(OO0 

♦ 


A>! c1*€' r^o 
mAr\»j»dcT 


Of r^rc 


PABCO SHINGLE Roof 
for as little as $12 to Si 4 


a month 

Here it the Psbco shingle line. Many exclusive 
designs. All practical creations to It every 
pociietbook and style of architecture. And it’s 
so easy to obtain a new roof the Pebco way. In¬ 
vestigate the Pebco Budget Plan we have for your 
convenience. No High interest charges. No per¬ 
plexing "red tape." And the Irst payment made 
only AFTER your roof is fully applied I 


r pabco thatchqn shingle roof 

[An wmd-oroof. loekihj (hmjie. When «o 

olted on (hr fool the (Kinglet «r« l*er*Hv woven tonethe' 
(0 produce t true thatched cheet. An esd—lve Pebco 
Prodsct Pet. No. 1 004,745. Other oetentt pending. 


PASCO DOU8LEX SHINGLE ROOF 

A comolete double coverese he»*gon denjn 

PABCO HEXAGON SHINGLE ROOf 
The populn (trio shingle mede more ettreetive tn Pebco 
beceutr II p'oducet e true he»»gon dmen 


Only an Authorized Applicator can apply 
Paoco Shingles on your property 


When you, as a property owner, specify PABCO 
SHINGLES, you have the guarantee of The Paraffine 
Companies, Inc., manufacturers, that the materials are 
of the highest quality. The development from the al¬ 
most half century’s experience possessed by one of the 
West’s leading industrials ... the originators of asphalt 
prepared roll roofings. 

But the best of materials must be properly applied. As 
Authorized Pebco Shingle Applicators in this territory 
we have convinced the manufacturers of the quality of 
our workmanship and of our responsibility in seeing that 
complete satisfaction is given on every job. 

Examine the sketch of the home at the left. Every roof 
has certain weak spots . . . danger points which must be 
attended to with the utmost care. These spot; are 
marked in orange. Pa’oco Shingle Specifications cover 
every one of these places and, as Authorized Applica¬ 
tors, we are experienced and equipped to carry them 
out. To fortify your home with the strength necessary 
to resist the savage galloo of the Four Horsemen of 
Destruction 


1. Hip 

2. Rids* 

J. V«IJ*y 

4. Ch i — i t "mKhij 

3. V— Ftp* FUthin* 


PABCO SOU ARON SHINGLE ROOK 

Th* nrwe«P«bco (trip(Single. An e«cluiwe uMoue deti 


PABCO G'ANT SHINGLE ROOf 

An ind'.'dw (Mngle »«dr of nrt'n thick m*trrn! which 
product! deep «(Ch'tectur«llv dtv’td, «h*dow linn 


one lone coat. That's no protection. Why invest 
m a roof with only one coat on the wearing sur¬ 
face? Pabco Shingles are the only shingles made 
with two solid coats! Notice the illustration. 

Where 4ll other 
JMMBSQ3K&2K&E^I *«nuf«eturen finuh 
r»- . With one coe* . . . 

wi ’* 1 * rK '' r "' ■>''* 

protection ... like 
-wo con of p..» : 

PiMlI Mmi <** rour hone 


PABCO SOUARE TAB SHINGLE ROOF 

itrf (t»led. (elf io«cin* (Ou*'r butt (trip (hmgle 
exclude* P«beo Product f«i. No 1 794 2f>0 
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W1NDI RAIN! FIRE! SUN! Stop tSctr 
wild char)* ok the firm) lm«. The fin* 
point of *sm«! l. YOUR ROOF! 


It it not a costly expense to be in¬ 
curred eve*"* few years. 'X ith PABCO 
SHINGLES you will find it a most ecc 
nomical investment An invest¬ 
ment that will carry you through 
many years of home protection. 


PABCO SHINGLES are 

m^rir of njeoed. durable ma¬ 
terials. Exceedingly weather¬ 
proof. Designed to tightly hug 
the roof and resist the strongest 
winds. Surfaced with beautiful 
natural color mineral granules 
that never need repainting. So 
fire-retardant as to bring you 
tl>* lowest insurance rate on your 
home. 


Notice the PABCO SHINGLE 

roofs in your neighborhood, you can 
easily find them by the handsome man¬ 
ner in which they set off the 
Their rugged, durable structure which 
resists, year after year, the most bitter 
assaults of the dreaded Four Horse¬ 
men of Destruction. 


STOP 


THEM AT THE DANGER 
POINT « » YOUR 

ROOF/ 






» 
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Comalcsioner of Patents 




bQOITt** 

54,2*0, 


R; g ht_PA8CO THATCHON 

Shingles give lho quaint 
charm of Old World 
thatched roots. Three 
other roof patterns. 

Below —This 
method more 
closely dup 
■•cates the 
thatched 


S ff mO. CL vll ■ 

(accompanying affidavit 
of R. J, 1BELAN) 




lae^ry ruenc .» ana ter two Crw W®-— 
„ ^,„«Mia. Srata ef-Ce«er«<e 

•T UMWUM I 


Above—A PA3CO 
DROP THATCH Roof 

qivete rirh tapestry ef¬ 
fect. Another method 
of patterning the shin¬ 
gles is available. 


Above—A PABC0T1LE Roof which 
can be laid over any plain or shin¬ 
gled roof to obtain a charming 
typically Spanish tile effect. 


'/f/t 


NLY IN 

PABCpO 

Exclusive roofs like »heU —which by their 

appealing colorings and "pattern"enable you 
to give true distinction and <parm to any home 
— con be obtained only i|n Pabco Shingles. 

These four types of roofs,each in several exclu¬ 
sive color combinations running in tone from 
striking smartness to rich dignity, make it easy 
to give any exterior its pr|oper individuality 
and to harmonize it with jits surroundings. 

These patented shingles, obtainable in no 
other make, are made by jo special process 
which insures extremely lojng life. And then 
they are further protected pnd beautified by 
o mineralized surface whicjh makes them fire 
retardant, thus effecting a big saving on in¬ 
surance. 

You can budget the bw cost 

A Pabco roof can be laid right over the old 
shingles in o few hours. If you desire.to budg¬ 
et the cost, the Pabco Budget Payment Plan 
will help you do so at the rate of $12.00 to 
$14.00 a month for a period of one year. 

Only authorized Pabco agents can supply 
you with Pabco Shingles. Phone our local of¬ 
fice or write us direct for tf|e free services of 
one of our factory representatives, who will 
assist you to get the best possible roof for 
your home. 

Mail the coupon for full information, FREE! 


Left and above—Two of the several method 1 
of laying PABCOlOX Shingles. Individual 
shingles locked end nailed to roof. 


Mail 

this coupon 


'ABCO PROTECTED HOUSE... 


A protective service of distinct Interest to home owner* ... 
an outttand’ng contribution to better home construction <n 
the West. A booklet "The Pabco Home Builders Handbook” 
give* details. Mailed on receipt of 10 cents to cover post¬ 
age and handling. Send for it. 


Now* 


THE PARAFFlNEt C0MPANIES,1NC 

Los Angalas Opkiond Son fronclsco 
Porrtond Sajarte Kansas Gty 
I o<n interested in the following! 

Q robco Q rtrose hove foetcry repre 

Shingles sentotlve ond roof stylist col 

Q Pabco Buoget Q 1 • f '« , ose 10c lor the "hobo 
Payment Pi on UJ Howe Builders Handbook 


Address. 


©T9J0 


City ond Stole. 


..at advertised.in SUNSET MAGAZINE 

130 
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Whelan, and A. B. Mueller, would testify to facts jin accord¬ 
ance with their respective affidavits annexed hereto; and 
it is further stipulated and agreed that the physical ex¬ 
hibits identified in the affidavits shall be admitted in evi¬ 
dence in connection with the affidavits. 

J. W. MILBUR^, 
Attorney for Plaintiffs. 

T. A. HOSTETLER,' 
Attorney for Defendant. 

Washington, D. C. j 

132 In the Supreme Court of the District of Columbia. 

In Equity. 


No. 54,240. 


Dozier Finley and The Paraffine Companies' Inc., 


Plaintiffs, 

vs. 


3 


Thomas E. Robertson, Commissioner of Pate 

Defendant. 

Affidavit of W. H. Lowe. 


Fits, 


State of California, 

City and County of San Francisco, ss.: j 

. 

W. H. Lowe, of San Francisco, California, being first 
duly sworn, deposes and says: 

1 am Vice-President and General Manager of Tfhe Par¬ 
affine Companies, Inc., a corporation organized and existing 
under the laws of the State of Delaware, and having its 
principal place of business in the City and County of San 
Francisco, State of California, and am familiar ^ith the 
business of said Corporation. The Paraffine Companies, 
Inc. is the assignee, and is now the sole owner, of tlje appli¬ 
cation of Dozier Finley, Serial No. D-29,351, tiled Decem¬ 
ber 20, 1928, for the design of a Shingle involved in the 
present proceedings. The Paraffine Companies, |nc. has 
been actively engaged in the manufacture and sale of 
shingles embodying the said design since on or abqut May 
1, 1928, said shingles having been and now being mgde and 
sold under the name “Thatchon”. A specimen of the 
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“Thatchon” shingle embodying said design is an- 
133 nexed hereto and marked Exhibit 1. Exhibit 1 is a 
true specimen of said “Thatchon” shingle as made 
and sold by The Paraffine Companies, Inc. 

The “Thatchon” shingle design was immediately ac¬ 
cepted by the public; and sales of shingles of that design 
increased rapidly at the expense of other designs of 
shingles made and sold by The Paraffine Companies, Inc. 
Bv the end of the vear 1929 the monthly sales of 
“Thatchon” shingles had increased to a point where they 
exceeded the sales of anv other design of shingles made and 
sold by The Paraffine Companies, Inc., including the so- 
called “Hexagon” shingle which had previously been made 
and sold in greatest quantity and which has since been sold 
in quantities exceeding all other types of shingles with the 
exception of the “Thatchon” design. 

The books and records of The Paraffine Companies, Inc., 
show that the monthly sales of “Thatchon” shingles as 
exemplified in Exhibit 1 are as follows: 


“Thatchon” Shingle Sales 


Month. I 1928. 1929. 1930. 1931. 1932. 1933. 

January. 730.00 3,049.00 3,044 4.73S 1,082 

February. J . 1.418.50 3,562.00 2,398 2.211 1,708 

March... 3. ISO.50 4,867..50 3.923 3,01S 1.527 

April. 1 . 3,654.75 6,494.50 4.380 4.854 1,350 

Mav. I 974.00 4.634.50 7,144.00 5.S63 2,634 3,169 

June. 1.816.00 6.179.5S 8.007.00 8.8S0 3.161 4,581 

July. 1.689.50 4,301.50 7,090.00 9.754 2.999 . 

August. 2,941.00 7,443.00 11,844.00 12,476 5,939 . 

September_ 2,843.00 11,055.00 15.530.00 13,988 5,642 . 

October. 4,594.50 9,199.00 14.253.00 10.520 5,947 . 

November_ 2.074.00 5,668.00 4,811.00 7.145 2,100 . 

December. 1.048.00 4.415.00 5.465.00 3.537 1.696 . 

Total. 17.980.00 61,879.33 92.117.00 S5.908 44,939 13,417 


134 The above figures correctly show the total monthly 


sales of “Thatchon” shingles in squares of 100 
square feet. The total sales for the entire period up to 
July 1, 1933, amount to 316,240.33 squares or 31,624,033 
square feet. The average value of the “Thatchon” 
shingles sold during the entire period noted is $3.68 per 
square of 100 square feet, or a total value of $1,163,764.41. 

During the same period, the sales of “Hexagon” shingles 
are shown by the books and records of The Paraffine Com¬ 
panies, Inc., to be as follows: 
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“I lex 

agon” Shingle Sales 

i 



Month. 

192S. 

1929. 

1930. 

1931. 

lk>32. 

1 

1933. 

January. . . . 


3,445.00 

3.160.00 

1.9S8 

oi 

371 

638 

February... 


3,744.50 

3,308.00 

1.43S 

1 

799 

560 

March. 


8,040.50 

4.890.00 

3.055 

d 

,182 

1,122 

April. 


8,414.25 

7.5S4.50 

3,101 

21 

160 

1,179 

May. 

15,060.50 

9.54S.00 

6.7S1.00 

3.S00 

1 

5S5 

1,661 

June. 

14,605.50 

13,097.50 

8,698.00 

3,857 

1 

.731 

1,960 

J uly. 

14,542.00 

6.348.00 

4.948.00 

4,197 

1L 470 


August. 

25,105.00 

10.318.50 

9.450.00 

6,572 

3'440 


September. . 

22.116.50 

16,131.50 

13.556.00 

6. S31 

3| 

454 


October. 

19,216.50 

12.586.50 

9.862.00 

4.260 

3 

,417 


November... 

11,520.50 

8,101.50 

3,861.00 

2.S94 

1 

479 


December... 

6.360.00 

3,642.50 

3.337.00 

1,042 

'829 


Total. 

. 129,ISO.50 103,4 IS.25 

79.435.50 

43.035 

23, 

917 

7,120 


I’ival, the 


Notwithstanding the greatly diminished sales of shingles 
and building materials of all kinds during the years 1931 - 
1933 due to prevailing business conditions, the “Thatchon” 
shingle design has continued to be the most popular design 
of shingle made and sold by The Paraffine Companies, Inc.; 
and the sale of “Thatchon” shingles during th<t>se years 
lias greatlv exceeded the sales of its nearest 
Hexagon shingle. 

135 The large volume of sales of the “Thatdhon” de¬ 
sign has not been the result of any intensive adver¬ 
tising or selling campaign devoted thereto, but is due prin¬ 
cipally to public preference for the design because of its 
attractive appearance as distinguished from its mechanical 
functions. The mechanical interlocking elements of the 
“Thatchon” shingle are the subject of patent No. 1,604,745, 
dated October 26, 1926, to Dozier Finley, which batent is 
now owned solely by The Paraffine Companies, Inc.; and 
have been embodied in shingles of different ornamental 
design which have not had the general popularity and ex¬ 
tensive sale accorded the “Thatchon” design. 

The popularity of the “Thatchon” shingle has rendered 
it a highly important item in the business of The Paraffine 
Companies, Inc*.; and the design has been imitated exten¬ 
sively by competitors of the Company. 

In witness whereof I have hereunto set my signature this 
14th dav of September, 1933. 

W. H. LOWE. 
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Subscribed and sworn to before me this 14th day of 
September, 1933. 

[seal.] ! HELEN M. FLETCHER, 

Xotary Public in and for the City and County 

of San Francisco, State of California. 

My commission expires Oct. 14th, 1934. 

136 [Endorsed:] In Equity. No. 54,240. In the Su¬ 
preme Court of the District of Columbia. Dozier 

Finley and The Paraffine Companies, Inc*., Plaintiffs, vs. 
Thomas E. Robertson, Commissioner of Patents, Defend¬ 
ant. Affidavit of W. H. Lowe. Charles S. Evans, Hugh X. 
Orr, Attorneys at Law, Crocker Building, San Francisco, 
California, for Plaintiffs. 

137 In the Supreme Court of the District of Columbia. 

In Equity. 

No. 54,240. 

Dozier Finley and The Paraffine Companies, Inc., 

Plaintiffs, 

vs. 

Thomas E. Robertson, Commissioner of Patents, 

Defendant. 


Affidavit of R. Hilliard. 

State of California, 

City and County of San Francisco, ss: 

R. Hilliard, i of San Francisco, California, being* first 
duly sworn, deposes and says: 

1 am Director of Sales of The Paraffine Companies, Inc., 
a corporation of the State of Delaware, having* its princi¬ 
pal place of business in the City and County of San Fran¬ 
cisco, State of California. As head of the Sales Depart¬ 
ment, I am familiar with the sale of products manufac¬ 
tured and sold by The Paraffine Companies, Inc*., includ¬ 
ing shingles of the type made and sold under the name 
“Thatchon”. I have access to, and have personal knowl¬ 
edge of, the books and records of The Paraffine Companies, 
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Inc., relating to the sales of its products, and ha%’p recently 
examined the same with reference to the sales (^f shingle 
products. 

Shingles sold under the name “Thatchon” enibody the 
design disclosed in the application of Dozier Finley, Serial 


Xo. D-29,351, filed December 20, 1928; and ha\ r e been 
138 made and sold by The Paraffine Companies, Inc., 
since about Mav 1, 1928. For more than three %’ears 
last past, The Paraffine Companies, Inc. has madej and sold 
more shingles of the “Thatchon” design than <inv other 
one design of shingle. Prior to 1930, The Paraffine Com¬ 
panies, Inc., made and sold more shingles designated as 
“Hexagon” shingles than any other one type, and during 
and since 1930, to the present time, the sale of “Iljexagon” 
shingles has been second only to the sale of “Thatchon” 
shingles. 

The books and records of The Paraffine Companies, Inc. 
show that the yearly sales of “Thatchon” and of “Hexa¬ 
gon” shingles since Mav 1, 1928 are as follo%vs: 

i 

Sales of shingles in squares (100 sq. ft.) 


Period covered. 

May 1, 192S-Dec. 31, 192S. 

Jan' 1, 1929-Dec. 31, 1929. 

Jan. 1, 1930-Dec. 31, 1930. 

Jan. 1, 1931-Dec. 31, 1931. 

Jan. 1, 1932-Dec. 31, 1932. 

Jan. 1, 1933-June 30, 1933. 

Total. 


Thatchon. 

Hei 

agon. 

17,980.00 

129,) 

186.50 

61.879.33 

103. i 

118.25 

92.117.00 

79,^ 

135.50 

85,908.00 

43,( 

)35.00 

44.939.00 

23,1 

117.00 

13,417.00 

7,: 

120.00 

i_ 

316,240.33 

3S6,112.25 

1 


The policy of The Paraffine Companies, Inc., 1 
to make a %’arietv of types and forms of shingle 


as been 
designs 


to please the varying tastes of home owners anfl build¬ 
ers. The “Thatchon” shingle was added to the general 
line of shingles made and sold by The Paraffine Companies, 
Inc., in furtherance of this policy; and no extensive adver¬ 
tising or selling campaign was conducted with regard to 
“Thatchon” shingles, beyond the usual practice off adver¬ 
tising the several types and designs of shingle products 
manufactured by The Paraffine Companies, Inc. The 
139 large volume of sales of the “Thatchon” shingles is 
due principally to the popularity of its design, and 
was not due to extensive advertising, or to any piaterial 
difference in price or quality. The “Thatchon” 


6292a 


shingle 
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is an important item in the business of The Paraffine Com¬ 
panies, Inc., and said shingle has been imitated extensively 
by competitors of The Paraffine Companies, Inc. 

In witness whereof, I hereunto set my signature this 
14th dav of September, 1933. 

R. HILLIARD. 

Subscribed and sworn to before me this 14th day of 
September, 1933. 

[seal.] HELEN M. FLETCHER, 

Notary Public in and for the City and County 
of San Francisco, State of California. 

My commission expires Oct. 14th, 1934. 

140 [Endorsed:] In Equity. No. 54,240. In the Su¬ 
preme Court of the District of Columbia. Dozier 

Finley and The Paraffine Companies, Inc., Plaintiffs, vs. 
Thomas E. Roberston, Commissioner of Patents, Defend¬ 
ant. Affidavit of R. Hilliard. Charles S. Evans, Hugh N. 
Orr, Attorneys at Law, Crocker Building, San Francisco, 
California for Plaintiffs. 

141 In the Supreme Court of the District of Columbia. 

In Equity. 

No. 54,240. 

Dozier Finley and The Paraffine Companies, Inc., 

Plaintiffs, 


vs. 

Thomas E. Robertson, Commissioner of Patents, 

Defendant. 


Affidavit of R. J. Whelan. 


State of California, 

City and County of San Francisco , ss: 

R. J. Whelan, of San Francisco, California, being first 
duly sworn, deposes and says: 


I am Manager of the Shingle Department for The Paraf¬ 
fine Companies, Inc., and am 


familiar with the shingle 


DOZIER FINLEY VS. CONWAY P. COE. 


51 


products made and sold by that Company and by its prin¬ 
cipal competitors. 

Among other types and designs of shingle products, The 
Paraffine Companies, Inc., manufactures and sells ja shingle 
product known as the “Thatchon” shingle, a specimen of 
which (Exhibit 1) is annexed to the affidavit ojf W. H. 
Lowe of even date herewith. The said “Thatchon” shingle 
has been made and sold by The Paraffine Companies, Inc., 
since about Mav 1, 192S; and for more than three vears 
last past the sales of shingles of the “ That chon P design 
have exceeded the sales of any other one design of shingle 
made and sold by The Paraffine Companies, Inc. The 

142 extensive sale of the “Thatchon” shingle is <jlue prin¬ 
cipally to its ornamental design, and not to any ma¬ 
terial differences in price or quality or to any functional 
advantage of the interlocking feature of the shingle. The 
interlocking feature of the “Thatchon” shingle ijias been 
embodied in shingles of different ornamental design made 
and sold by The Paraffine Companies, Inc.; but in no case 
has the sale of shingles of different design embodying said 
interlocking feature approached the extensive sale of the 
“Thatchon” shingle. 

In my position as Manager of the Shingle Department, 
I have at various times procured and examined shingles 
made and sold by various competitors, and the advertising 
literature and price lists issued by said competitors in con¬ 
nection therewith. Among other such items, I have so pro¬ 
cured and examined shingles and advertising literature put 
out by competitors of The Paraffine Companies, Inc. in 
imitation of its “Thatchon” shingle, including Exhibits 2 
to 8 annexed hereto and made a part hereof as follows: 

Exhibit 2 is a specimen of a shingle product made and 
sold by El Rev Products Co., of Los Angeles, California, 
in imitation of, and in competition with, the “Thatchon” 
shingle product made and sold by The Paraffine Pompa- 
nies, Inc. Exhibit 2 was procured by me in the 'regular 
course of business, and is an actual sample of the product 
heretofore and now being put out by El Rev Products Com¬ 
pany under the trade designation “Thatch”. The El Rev 
“Thatch” shingle has a curved lower edge resembling the 
curved edge of the Thatchon shingle. The curved 

143 edge of each shingle is so formed that when a shingle 
is placed in interlocking relation with adjacent shin- 
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gles the curves at the ends of adjacent shingles merge to 
produce a smooth continuous curvature simulating the ap¬ 
pearance of the “Thatchon” shingle when laid. The El 
Hey ‘ 1 Thatch’’ shingle, of which Exhibit 2 is a specimen, 
did not appear upon the market until after the popularity 
of the “Thatchon” shingle made and sold bv The Paraffine 
Companies, Inc., had become generally recognized. 

Exhibit 3 is a specimen of shingle made and sold by 
Pioneer Paper Company, of Los Angeles, California, in 
imitation of, and in competition with, the Thatchon shingle 
made and sold by The Pa ratline Companies, Inc. Ex¬ 
hibit 3 was procured by me in the regular course of busi¬ 
ness; and is an actual sample of the product heretofore 
and now being put out by Pioneer Paper Company under 
the trade designation “Thatch”. The shingle has a curved 
lower edge resembling the curved edge of the “Thatchon” 
shingle; and merging into the curved edges of adjacent 
shingles, when laid, to form a continuous curve presenting 
an appearance very similar to that presented by the 
“Thatchon” shingles. The Pioneer “Thatch” shingle, of 
which Exhibit 3 is a specimen, did not appear upon the 
market until after the popularity of the Thatchon shingle 
made and sold by The Paraffine Companies, Inc., had be¬ 
come generally recognized. 

Exhibit 4 is a price list issued by the El Hey Products 
Co. under date of Januarv 1, 1930. The El Rev “Thatch” 
is not included in the line of shingles listed bv the El Rev 
Products Co. at that date. 

144 Exhibit 5 is a portion of an advertising circular 
issued by the El Key Products Co. and illustrating 
the El Hey “Thatch” shingles. 

Exhibit 6 is a price list issued by Pioneer Paper Com¬ 
pany under date of July 15, 1929. The Pioneer “Thatch” 
shingle is not included in the line of shingles listed by 
Pioneer Paper Company at that date. 

Exhibit 7 is a price list issued under date of April 11, 
1932, by Pioneer Paper Company and showing upon pages 
8 and 10 thereof the Pioneer Thatch shingle as illustrated 
and listed in the line of shingles put out by that Company 
at that time. 

Exhibit 8 is a comparative sheet of July 1, 1930, issued 
by El Hey Products Company. The sixth main item of the 
list (Thatch) indicates that both the El Hey “Thatch” and 
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the Pioneer ‘‘Thatch” are classed and compared with the 
“Thatchon” shingle of The Paraffine Companies, Inc. 

In addition to the El Rev Products Co. and Pioneer 
Paper Company, hereinabove referred to, otheij competi¬ 
tors have imitated the Thatchon shingle in more or less 
similar manner, and have advertised and sold, anfi are now 
advertising and selling, their products as Thatclji shingles 
in competition with the Thatchon shingles rjiade and 
sold by The Paraffine Companies, Inc. 

In witness whereof I have hereunto set my signature 
this 14th dav of September, 1933. 

R. J. whJelan. 

Subscribed and sworn to before me this 14th dqy of Sep¬ 
tember, 1933. 

[seal.] HELEN M. FLETCHER, 

Notary Public in and for the City and County 
of San Francisco, State of California. 

My commission expires Oct. 14th, 1934. 

145 [Endorsed:] In Equity. Xo. 54,240. I^i the Su¬ 
preme Court of the District of Columbia^ Dozier 

Finley and The Paraffine Companies, Inc., Plaintiffs, vs. 
Thomas E. Robertson, Commissioner of Patents^ Defend¬ 
ant. Affidavit of R. J. Whelan. Charles S. Evans, Hugh N. 
Orr, Attorneys at Law, Crocker Building, San Francisco, 
California, for Plaintiffs. 

146 In the Supreme Court of the District of Columbia. 

In Equity. 

Xo. 54,240. 

Dozier Finley and The Paraffine Companies, Inc., 

Plaintiffs, S 

vs. | 

Thomas E. Robertson, Commissioner of Patents] Defend¬ 
ant. 

Affidavit of A. B. Mueller. 

State of California, 

City and County of San Francisco, ss: 

A. B. Mueller, of San Francisco, being first duly sworn, 
deposes and says: 
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I am Advertising Manager for The Paraffine Companies, 
Inc., a corporation of the State of Delaware, having its 
principal place of business in the City and County of San 
Francisco, State of California. In my position as Advertis¬ 
ing Manager, I am familiar with the policy and expendi¬ 
tures of The Paraffine Companies, Inc., in advertising its 
various products, including shingles; and I have access to 
and personal knowledge of the books and records of the 
Company showing the amounts that have been spent for 
advertising. I have recently examined said books and 
records with respect to tlie amounts heretofore spoilt in 
advertising shingles; and the said books and records show 
that from the start of the fiscal year beginning July 1. 
1928, to and including the fiscal year ending June 30, 1933, 
the following amounts have been spent in advertising 
147 the shingle products of The Paraffine Companies, 
Inc. 


Advertising Expenditures 



Expenditures all 

Expenditures 


shingle advertising. 

re Thatehon. 

1928-1920. 

. $32,248.00 

$12,000.00 

1929-1930. 

. 32,339.00 

6,000.00 

1930-1931. 

. 29,075.00 

6.000.00 

1931-1932. 

. 13.395.00 

3.000.00 

1932-1933. 

. 13,877.00 

2.000.00 

Total. 

. $120,934.00 

$29,000.00 

The amounts 

spent in advertising the 

“Thatehon 


shingle are not segregated in the records of The Paraffine 
Companies, Inc., and the above figures indicating expendi¬ 
tures in advertising “Thatehon’’ shingles are estimates 
based upon my personal knowledge of the facts. The item 
of $12,000.00 which it is estimated was spent in advertis¬ 
ing the Thatehon shingle during the fiscal year 1928-1929 
does not represent an extensive advertising campaign, but 
includes, in addition to a proportionate share of the gen¬ 
eral shingle advertising account shared by other types 
and designs of shingles, an initial outlay for dies, cuts, 

'w' *77 

printing, and miscellaneous materials for use in advertis¬ 
ing Thatehon shingles in line with the advertising of other 
shingle products. 

The general policy of The Paraffine Companies, Inc., with 
respect to the advertising of shingle products, has been to 
include several types of its shingles in a single advertise- 
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l 

ment or advertising circular so as to acquaint prospective 
purchasers with the variety of shingle products made and 
sold by The Paraffine Companies, Inc. Specimens of the 
advertising matter issued by The Paraffine Qompanies, 
Inc., are annexed hereto and made a part hereof as 

148 Exhibits 8, 9 and 10. 

7 i 

Exhibits 9, 10 and 11 are true specimen*} of adver¬ 
tising matter issued by The Paraffine Companies, Inc., in 
connection with their shingle products. These exhibits 
show the “Thatchon” shingle and typify the manner in 
which Thatchon shingles have been advertised ip conjunc¬ 
tion with other types and designs of shingle products as an 
aid to home owners and builders in selecting aj type of 
shingle pleasing to each individual taste. 

In witness whereof I hereunto set my signature this 14th 
dav of September, 1933. 

A. B. MUELLER. 

Subscribed and sworn to before me this 14th d4y of Sep¬ 
tember, 1933. 

[seal.] HELEN M. FLETCHER, 

Notary Public in and for the City and County 
of San Francisco , State of California. 

My commission expires Oct. 14th. 1934. 

149 [Endorsed:] In Equity. No. 54,240. In the Su¬ 
preme Court of the District of Columbia. Dozier 

Finley and The Paraffine Companies, Inc., Plaintiffs, vs. 
Thomas E. Robertson, Commissioner of Patents! Defend¬ 
ant. Affidavit of A. B. Mueller. Charles S. Evans], Hugh N. 
Orr, Attorneys at Law, Crocker Building, San Francisco, 
California, for Plaintiffs. 

150 Finley and Tiie Paraffine Companies, lN<p., 

vs. 

Conway P. Coe, Commissioner of Patents). 


Equity No. 54240. 

A—Finlev, 1,604,745. 

B—Sheriff, 1,701,640. 

C—Buderus, German, 5,322. 

D—Print of Drawing:. 
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E—Examiner’s Statement. 

F—Decision of Board of Appeals. 

(Here follow 2 specifications, side folios 151-157, and 
plio'tolithographcd pages 158 & 159.) 

160 [Stamp:] Mailed Mar. 27, 1931. 

Paper No. 10. 

United States Patent Office, Washington, D. G. 

Mar. 27, 1931. 

In re Application of Dozier Finley, Ser. No. D-29,351, 

Filed Dec. 20, 1928, for Shingle. 

Before the Board of Appeals on Appeal. 

Examiner’s Statement . 

This is an appeal from the action of the examiner finally 
rejecting the following claim: 

The ornamental design for a shingle, as shown. 
References relied upon: 

Finlev, 1,604,745, Oct. 26, 1926. 

Sherriff, 1,701,640, Feb. 12, 1929. 

(Ger.) Buderus, 5,322, May 23, 1879. 

The claim stands rejected upon the ground that the pro¬ 
duction of the present design is lacking in invention in view 
of the above cited references. 

The basic features of applicant’s shingle design are sub¬ 
stantially the same as set forth in his mechanical patent 
granted more than two years prior to the filing of the pres¬ 
ent application. Since applicant has especially stressed the 
fact that the lower or exposed edge of his shingle consists 
of an ogee or reverse curve, patents to Sherriff and 
Buderus were cited to show this feature of the design. 
Sherriff shows a reverse curve of the lower edge of the same 
type of shingle, whereas Buderus shows a reverse curve on 
the lower edge of tiling elements used as roofing. 

To modify the lower edge of the shingle shown in the 
Finley mechanical patent No. 1,604,745 by using a reverse 
curve instead of a simple curve is held to be lacking in in¬ 
vention. 
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For the above reasons the action appealed frofn is, it is 
submitted, proper and should be sustained. j 

Respectfully submitted, 

SETH T. BOWEN, 

j Examiner, piv. 55. 

Div. 55. Room 102. 

MAG :M. 

161 [Stamp:] U. S. Patent Office, Board of Appeals. 

Mailed Oct. 23, 1931. 

MOV. 

Appeal No. 1793. Paper No. 13. 

In the United States Patent Office. 

Before the Board of Appeals. 

Appeal No. 1793. 

i 

Ex parte Dozier Finley. 

i 

Hearing: Sept. 10, 1931. 

Application for Patent filed Dec. 20, 1928, Serial No. 
29,351. Design for Shingle. 

Mr. Charles S. Evans for applicant. j 

Decision. 

This is an appeal from the final rejection of the follow¬ 
ing claim: 

The ornamental design for a shingle, as shown. 

The references relied upon are: 

Finlev, 1,604,745, Oct. 26, 1926. 

Sheriff, 1,701,640, Feb. 12, 1929. 

Buderus (Ger.), 5,322, of 1879. j 

The alleged invention is a design for a shingle. The ex¬ 
aminer rejected the claim primarily as substantially met by 
appellant’s patent. Appellant contends that the lower edge 
of his shingle is an ogee curve and that the lower edge of 
his patented shingle shows a single curve; also tljiat as a 
result of this difference the adjacent shingles, when the 
roof is laid, form a projecting point in the patented device 

8—6292a 
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as distinguished from the curve in the present application. 
The examiner cited the patents to Sheriff and Buderus as 
showing reverse curves on the lower edge of a shingle to be 
old in the art. We agree with the examiner that in view of 
the last two references cited there would be no invention in 
similarlv modifving the curve on the lower edge 
162 of the shingle of appellant’s patent. 

It is well settled that a design to be patentable must 
involve invention (Knap]) v. Will & Baumer Co., 273 Fed. 
380; Mygatt v. M. Schauffer-Flaum Co., 191 Fed. 836; 
Rowe v. Blodgett & Clapp Co., 1902 C. D. 583; Smith et al. 
v. Whitman Saddle Co., 1893 C. D 324; In re Walter, 396 
O. G. 706; ex parte Kern, 1903 C. D. 292). 

The decision of the examiner is affirmed. 


i 


October 23, 1931. 


F. M. HOPKINS, 

A ssistant Com missioner, 
W. S. RUCKMAN, 
Examiner-i n-Ch ie /, 

P. P. PIERCE, 

Examine r-in-Ch ief . 
Board of Appeals. 


Endorsed on cover: District of Columbia Supreme Court. 
No. 6292. Dozier Finley et al., Appellants, vs. Conway P. 
Coe, Commissioner of Patents. United States Court of 
Appeals for the District of Columbia. Filed Aug. 27, 1934. 
Henry W. Hodges, Clerk. 
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Untteb States Court of Appeals 

FOR THE DISTRICT OF COLUMBIA.! 


No. 6292. 


Dozier Finley, and The Paraffine Companies, | Inc., 
(a corporation of California) 

Appellants, 

vs. 

Conway P. Coe, Commissioner of Patents, j 

Appellee. 


APPELLANTS' BRIEF 


This is an appeal from the decision of the Supreme 
Court of the District of Columbia dismissing appel¬ 
lants’ Bill of Complaint in a suit in equity under |Sec- 
tion 4915 Revised Statutes (Comp. Stat. 9460, U. $. C. 
Title 35, Section 63) to secure an adjudication ^hat 
appellant, The Paraffine Companies, Inc., is entitled 
to receive a patent for the design of Shingle disclosed 
and claimed in the application of appellant, Dozier 
Finley, Serial No. 29,351, filed December 20, 1928. 
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THE INVENTION IN ISSUE. 

The invention here involved relates to the design 
of a shingle of the form illustrated in the drawing 
forming- a part of said Finley application. A repro¬ 
duction of the drawing appears in the printed Tran¬ 
script of Record herein on photolithograph page 15i) 
immediately preceding printed page 57. 

The shingle design in issue comprises a body of 
generally elongated rectangular shape having one 
longitudinal edge formed as a regular reverse curve 
with a concave portion of the curve at the center, and 
convex portions at the ends of the shingle edge. The 
curved edge of the shingle forms the lower or exposed 
edge of the shingle when laid with other shingles of 
like design to form a roof covering. The ends of the 
shingle are defined by straight parallel lines at right 
angles to the straight upper edge of the shingle. A 
tab is formed at one lower corner of the shingle, and a 
notch is formed at the opposite lower corner. The con¬ 
vex end portions of the regular reverse curve defining 
the lower edge of the shingle terminate at points adja¬ 
cent the tab and the notch thereof. 

When shingles are laid with the tab of one shingle 
interlocking with the notch end of an adjacent shingle, 
the adjacent convex curved portion will meet and pro¬ 
duce a smooth continuous convex curve. When a num¬ 
ber of shingles are laid in a course, the convex portions 
of each shingle edge merge with those of adjacent 
shingles and combine with the concave portions of the 
several shingle edges to produce a regular undulating 
curve extending along the exposed edges of all of the 
shingles of the course. In a mass laving of the 
shingles, this regular undulating curvature gives an 


attractive appearance simulating the appearance of a 
thatch roof. 1 

Shingles embodying the design of the present inven¬ 
tion have proved to be exceedingly popular, aijd have 
met with unusual commercial success. 


HISTORY OF THE CASE. 

! 

The claim of the Finley application here involved is 


for the ornamental design of shingle shown in tj 


le Pat¬ 


ent Office drawing. The claim was finally rejected by 
the Examiner in the Patent Office as not defining in- 
vent ion over the mechanical patent to Finlay No. 
1604,745, issued October 26, 1926, in view of the patent 
to Sherriff No. 1701,640, February 12, 1929, and the 
German patent to Buderus No. 5,322, May 23, 1879. 

From the Examiner’s final rejection, an appeal was 
taken to the Board of Appeals in the Patent Office, 
who affirmed the decision of the Primary Examiner 
on the grounds stated by the Examiner. 

Suit was then brought in the Supreme Court of the 
District of Columbia under the provisions of Revised 
Statutes Section 4915. The cause was heard fn due 
course. The Court held, erroneously as submitted by 
appellants, that the claim of appellants’ application 
is unpatentable over the art cited by the Examinpr and 
by the Board of Appeals; and that appellants’ design 
shown in the application here involved discloses j no in¬ 
vention within the meaning of Section 4929 R. IS.; 35 
U. S. C. A. 73. A final decree dismissing appellants’ 
Bill of Complaint was entered April 24, 1934. From 
that decree, appellants have brought this appeal. 

It is submitted that the Supreme Court of tlije Dis¬ 
trict of Columbia erred in each and all of the respects 
set forth in appellants’ Assignment of Errors'; and 
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that this Honorable Court should rectify the errors 
committed by tlie Patent Office and by the Supreme 
Court of the District of Columbia and adjudge that 
appellants are entitled to the grant of a patent for the 
design here in issue. 


APPELLANTS’ DESIGN CONSTITUTES PATENT- 

ABLE INVENTION. 

The statutory authority for the granting of patents 
for designs iis contained in Revised Statutes, Section 
4929; 35 U. S. C. A. 73, whereby it is provided that: 

“Any person who has invented any new, orig¬ 
inal, and ornamental design for an article of man¬ 
ufacture, not known or used by others in this coun¬ 
try before his invention thereof, and not patented 
or described in any printed publication in this or 
any foreign countrv before his invention thereof, 
or more than two years prior to his application, 
and not in public use or on sale in this country 
for more than two years prior to his application, 
unless the same is proved to have been abandoned, 
may, upon payment of the fees required by law 
and other due proceedings had, the same as in 
cases of inventions or discoveries covered bv sec- 
tion 31 of this title, obtain a patent therefor.” 


In determining what is proper subject matter for the 
grant of a design patent, the Supreme Court of the 
United States has stated in a leading case upon the 
subject: 

“The Acts of Congress which authorize the 
granting of patents for designs were plainly in¬ 
tended to give encouragement to the decorative 
arts. They contemplate not so much utility as ap¬ 
pearance, and that, not an abstract impression or 
picture, but an aspect given to those objects men- 
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tioned in the Acts. It is a new and original design 


for a manufacture. 


* 


or a new and Original 


shape or configuration of any article of njanufac- 
ture—it is one or all of these that the hut has in 
view. And the thing invented or produced, for 
which a patent is given, is that which gives a pe¬ 
culiar or distinctive appearance to the nianufac- 
ture, or article to which it may be applied, or to 
which it gives form. The law manifestly contem- 
plates that giving certain new and original appear¬ 
ances to a manufactured article may enhance its 
salable value, may enlarge the demand for it, and 
may be a meritorious service to the public. It, 
therefore, proposes to secure for a limited time 
to the ingenious producer of those appearances 
the advantages flowing from them. * * * It is the 
appearance itself which attracts attention and 
calls out favor or dislike. It is the appearance 
itself, therefore, no matter by what agency caused, 
that constitutes mainlv, if not entirely, the contri- 
bution to the public which the law deems worthy 
of recompense. The appearance may be the re¬ 
sult of peculiarity of configuration, or o.;‘ orna¬ 
ment alone, or of both conjointly; but, in whatever 
way produced, it is a new thing, or product], which 
the patent law regards.” Gorham Mfg. Go. vs. 
White , 14 Wall. 511, 524. 


i 

Design has been aptly defined by the Circuit 
of Appeals, Seventh Circuit, as follows: 


Court 


“Design, in the view of the patent law, 'is that 
characteristic of a physical substance winch, by 
means of lines, images, configuration, and the like, 
taken as a whole, makes an impression, through 
the eye, upon the mind of the observer. r die es¬ 
sence of a design resides, not in the elements indi¬ 
vidual^, nor in their method of arrangement, but 
in the tout ensemble—in that indefinable j whole 
that awakens some sensation in the observer’s 
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mind. Impressions thus imparted may be com¬ 
plex or simple; in one a mingled impression of 
gracefulness and strength, in another the impres¬ 
sion of istrength alone. But whatever the impres¬ 
sion, there is attached in the mind of tlie observer, 
to the object observed, a sense of uniqueness and 
and character.” Pelouze Scale <0 Mfq. Co. v.s. 
American Cutlery Co., 102 F. 916 at 918. 

There can be no doubt that a shingle is an article 
of manufacture within the meaning of the statutes; 
and that a “new, original and ornamental design” for 
a shingle may properly be made the subject of a design 
patent. In fact, the United States Patent Office has 
issued many patents for designs of shingles; and in 
a recent case, in re Harshberger, G7 F. (2d) 925, where 
the Patent Office had rejected an application for a 
design for a shingle roofing, the Uourt of Customs and 
Patent Appeals reversed the decision of the Patent 
Office and held that the applicant was entitled to the 
grant of a patent for his design. 

There remains then only the question of whether or 
not the design disclosed and claimed in appellants’ ap¬ 
plication here involved constitutes patentable inven¬ 
tion over the prior art relied upon by the lower tri¬ 
bunals heretofore passing upon the question. It is 
submitted that each of the lower tribunals erred in 
refusing to recognize invention in appellants’ design 
over the references and/or any combination thereof; 
and in refusing to hold that appellants are entitled to 
a patent for the design in issue. 

Unfortunately, there is no dependable yardstick by 
which the quality or degree of invention involved in a 
new device may be accurately measured. At best, “in¬ 
vention” is an intangible quality which is sometimes 
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difficult to recognize, and which is always difpcult to 
define. The Examiner, and the Board of Appeals in 
the Patent Office, viewing the facts of the present case 
from the viewpoint of an expert, and with the] disclo¬ 
sures of the prior art immediately before tliein, have 
been unwilling or unable to recognize the quality of 
invention in the design here involved; and the Sjupreme 
Court of the District of Columbia apparently accepted 
the decision of the Patent Office experts without ques¬ 
tion. j 

But can the opinion of such experts be accepted as 
controlling, especially in a case where, as hcjre, the 
design has been given the stamp of popular approval 
by reason of the unusual commercial success wljich the 
design has met? Rather, is it not the fact of fioveltv 
and the opinion of the public at large whose judgment 
of the merits of an invention is expressed by a i 
ness to purchase devices embodying the inventi< 
should control? 

Let us look to the facts upon which the deeis 
the Patent Office and of the Supreme Court of t 
trict of Columbia have been based. 

i 

The principal reference relied upon has be|cn the 
Finley mechanical patent No. 1604,745. The Shingle 
shown in that patent is approximately square; and 
the curved lower edge of the shingle is defined by a 
simple curve terminating in sharp points at the sides 
of the shingle. The simple curved edges of adjacent 
shingles meet to form cusps; and when laijl, the 
shingles are intended to simulate the appearance of a, 
tile roof. 

By comparing the edges of the present design with 
the edges of the shingle shown in the Finley mjechan- 
ical patent, it will be found that not one of the defining 


killing- 
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edges of the reference shingle is the same as any de¬ 
fining edge of the shingle of the present design. The 
general proportions of the present design are those of 
an elongated rectangle, as opposed to the substantially 
square proportions of the shingle shown in the Finley 
reference patent. The short simple curve and pointed 
cusps of the shingle shown in the Finley patent in no 
way resemble or suggest the long sweeping lines of 
the regular reverse curve of appellants’ present 
shingle design. The clean cut upper edge and square 
corners of appellants' present design do not resemble 
the configuration of the shingle of the Finley patent. 
Even the notched corner of the present design is un¬ 
like the notch illustrated in the Finley patent. 

To supply the obvious deficiencies of the Finley pat¬ 
ent disclosure as an anticipation of the design here in¬ 
volved, the Patent Office tribunals, followed by the Su¬ 
preme Court of the District of Columbia, looked to 
the patents of Sherriff and/or Buderus for a disclo¬ 
sure which might be combined with that of the Finlev 
patent as an anticipation of the design here in issue. 

Granting that both Sherriff and Buderus disclose 
shingles, or roofing elements, having curved edges, 
the configuration of appellants' present design differs 
widelv from the configuration of the shingle designs 
shown in the reference patents. In both references, 
the drawings show shingles in which the curve defin¬ 
ing one edge of a shingle is parallel to a corresponding 
curve defining the opposite edge of the shingle. If a 
shingle of the form shown in either reference were to 
be laid alongside a shingle embodying the design here 
in issue, there could be no possible confusion of the 
two designs. The Sherriff shingle is much longer in 
proportion to its width than the shingle design here 
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in issue. The longitudinal edges of the Sherriff shingle 
are defined by parallel curves so that, when viejwed as 
an individual entity, the Sherriff shingle presents a 
wavy appearance which is obviously unlike that of 
appellants’ present design. 

The relative length and width of the Buderus Shingle 
is widely different from that of appellants’ design; 
and there is no disclosure in the Buderus pateijit of a 
shingle having a longitudinal edge defined by |a reg¬ 
ular reverse curve having a concave portion p/ the 
center and convex portions at the ends of the swingle. 
The mass showing of roofing elements shown |in the 
Buderus patent presents an irregular appearance in 
simulation of tile or slate; and there is no suggestion 
of the long sweeping undulating curve or appellants’ 
present design intended to simulate thatch. j 

In the mass showing of shingles appearing 
drawings of the Sherriff patent, the shingles of 
courses have concave portions at the center am 
vex portions at the ends, while in other coursek for 
example, the second and third courses from the bottom 
in Figure 3, the convex portions occur at the ((enter 
and the concave portions at the ends of the individual 
shingles. 

The Sherriff shingle lacks the tab and notch of ap¬ 
pellants' present design. While the tab and 
perform a mechanical function, they none tlie 
affect the appearance of the shingle and contribute 
to the design of tlie shingle as a unit. Obviously, 
neither the Sherriff nor the Finley reference discloses 
a design in which convex portions of a regular reverse 
curve terminate at points adjacent the tabs and notches 
of an interlocking shingle. The tab and notch of the 
Finley shingle impart to the shingle design an impres- 


n the 
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sion of ruined efficiency. The smooth flowing lines of 
the reverse curve terminating with convex portions ad¬ 
jacent the tab and notch of each shingle obtain a pleas¬ 
ing symmetry in the individual shingle, as well as pro¬ 
ducing regular undulations simulating the appearance 
of thatch in a mass laving of the shingles. 

The obvious dissimilarity of the designs shown in 
the references with respect to the design here in issue 
is such that no one reference alone could possibly be 
relied upon as anticipating or negativing invention in 
appellants' present design. The Examiner, followed 
by the Board of Appeals, and by the Supreme Court 
of the District of Columbia, did not rely upon any one 
reference, but upon a combination of two or more ref¬ 
erences. That fact is an admission that no one of the 
references teaches appellants’ design; and speaks elo¬ 
quently of the novelty of appellants’ design as com¬ 
pared to the designs shown in the references. 

Since the design in issue is clearlv distinct from each 
and all of the references relied upon, the: decision of 
the lower tribunal rests solely upon the proposition 
that appellants’ present design does not constitute 
invention over a hypothetical combination of the ref¬ 
erences. I 11 such a hypothetical combination, it is pro¬ 
posed to substitute an element shown in one refer¬ 
ence for a different element shown in another refer¬ 
ence in an attempt to produce a composite design 
which is not disclosed or suggested bv either reference 
alone. 


In the light of appellants’ disclosure, it probably 
was not difficult for the experts in the Patent Office to 
turn to the disclosures found in the prior art and find 
elements which could be modified and reorganized to 
produce a hypothetical design of somewhat the same 
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general nature as the one here in issue. But tlu^se offi¬ 
cials have measured the alleged references in tlije light 
of their present knowledge of the appellants’ Resign. 
The impropriety of considering a prior invention in 
the light of after knowledge, i. e.> in the light| of an 
applicant’s invention, is well recognized. The recent 
statement to that effect in In re Burrows, 40 F. (2d) 
1012, is a mere reiteration of the familiar principle. 
Viewed properly the alleged references are not com¬ 
bined as the Patent Office proposed and they offer no 
suggestion of the feasibility or desirability of! com- 
billing their structures or designs. It is earnestly con¬ 
tended that such a combining of references is grossly 
improper, and affords no proper ground for rejecting 
the claims of appellants’ application. 

As soon as one element or distinguishing line is re¬ 
moved from a design, the design itself loses its iden¬ 
tity. If a different distinguishing element is substi- 
tuted, a new design is created. The mechanical act of 
substituting one distinguishing element for another 
may appear simple; but the conception that s\ich a 
substitution is desirable , or that the substitution will 
produce a more pleasing and attractive design than 
those previously observed, goes beyond the mechanical 
act of substitution and into the realm of originality 
and invention. 

In the present case, with appellants’ disclosure as 
a guide, it may appear to be a simple matter to sub¬ 
stitute a curve such as suggested by Slier riff or Bud- 
erus for the simple curve of the Finley mechanical 
patent. However, Finley is obviously the first to con¬ 
ceive the desirability of such a substitution, and the 
simplicity of the mechanical act of substitution does 
not detract from the quality of invention required to 
conceive the desirability of a substitution. 
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Moreover,! even if permissible, the substitution of a 
reverse curve for the simple curve of the short and 
substantially square shingle of the Finley mechanical 
patent would obviously fall far short of producing the 
graceful, sweeping curve of the design here in issue. 
To render such a substitution effective, it would also 
be necessary: (1) to select an entirely new relation of 

length and breadth of the shingle; (2) to delete the 
parallel curved upper edges of the Sherriff and Bud- 
erus designs; (3) to fill in and square up the upper 
comers of the Finley mechanical patent; (4) to pro¬ 
vide a configuration of the corner notch unlike that of 
the Finley mechanical patent, and which will give the 
impression of rugged efficiency and at the same time 
not impair the utilitarian function of the notch; and 
(5) to select the relation which the regular reverse 
curve should bear to the ends of the shingle, so that 
the concave portion will be disposed at the center and 
the convex portions at the ends and terminating adja¬ 
cent to the tab and notch respectively. 

Assuming, but not admitting, that the present de¬ 
sign could be reproduced from the designs shown in 
the references, how can it be said that the selection, 
modification, and reorganization of individual elements 
of the designs shown in the references to produce a 
new design, which admittedlv is unlike anv of said 

V « » 

reference designs, is lacking in that quality of origi¬ 
nal it v and ingenuitv which is the distinguishing char- 
act eristic of invention? 

Obviously the Examiner, the Board of Appeals, and 
the Supreme Court of the District of Columbia, by the 
exercise of their imitative faculties, might select, mod¬ 
ify, and reorganize elements from designs found in 
the prior art to approach the pattern embodied in ap- 
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pedants’ present design. But without the pattern af¬ 
forded by appellants’ disclosure, could the same select¬ 
ing, modifying, and reorganizing be effected by merely 
imitative faculties without the exercise of originality 
and ingenuity amounting to invention? Does not the 
conception that such a selection, modifying, and reor¬ 
ganizing of design elements is desirable supply the 
very quality of invention which the lower tribunals 
have held to be lacking in the present case? Appel¬ 
lants strenuously insist that it does, and in this they 
are supported by a wealth of authority. j 

Thus, it has been repeatedly held that the patentable 
novelty of a design is not defeated by the f<jct that 
any or all of the separate elements of the design are 
old. The following are onlv a few of the many deci- 
sions which so hold: 

“This court has before said, and now repeats, 
that the fact that each separate element in a pat¬ 
ented design mav reside in the manner ill which 
tliev are assembled, since it is the design as a 
whole, and the impression it makes on the eye, 
which must be considered.” Ashley vs. Weeks - 
Numan Co., 220 F. 899 at 902. 

“The design of this patent presents a pleasing, 
compact, artistic, and attractive appeararjee. It 
is said, however, that this design includes 10 new 
or novel features. If that claim were conceded, 
nevertheless the reassembling or regrouping of 
familiar forms and decorations may constitute a 
patentable design.” (Authorities cited.) Protex 
Signal Co. vs. Feniger , 11 F. (2d) 43 at 46J 

“The courts have invariably held that a design 
patent appeals solely to the eye. The appearance 
is the essential consideration. It is not necessary 
for a design patent that all the elements of the 
design be new; it is essential that the elements, 
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whether new or old, be grouped or combined in 
such a manner as to produce a pleasing appear¬ 
ance, different from what has preceded it. The 
fact tiiat the elements of a design patent were old 
does not establish want of invention in assembling 
them. The decisive question is whether or not 
the design imparts a pleasing impression to the 
eye of ordinary observers.” (Authorities cited) 
Try-Me Beverage <£ Compound Co. vs. Metro pole, 
25 F. (2d) 138 at 139. 


“It is true enough that a design patent must 
involve invention; but its validity is not negatived 
by combined features that were separately old, or 
by features that were separately found in other 
articles of this class.” Bush ii' Lane Plant) Co. vs. 
Becker Bros., 209 F. 233 at 234. 


See also: 

Graff et al. vs. Webster et al., 195 F. 522; 

Edison Elec. App. Co. vs. Fitzgerald Mfg. Co., 
32 F. (2d) 702; 

Zidell vs. Dexter, 262 F. 145; 

Pfeffer vs. Western Doll Mfg. Co., 283 F. 966. 

The decision of this Honorable Court of Appeals of 
the District of Columbia, in the matter of the appli¬ 
cation of Grisby 5 F. (2d) 117 is directly in point. 
In that case, the device in question was a design for a 
weather shield or glare vizor for mounting above the 
wind shield of an automobile. The design was char¬ 
acterized bv uniformly curved lines extending from 
front to rear, thereby forming three several arcs” 
distinguishing the design from vizors shown in the 
prior art embodying “plain arcuate curves or so-called 
ogee curves”. Speaking through the Honorable Chief 
Justice Martin, the Court said: 
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“It is suggested that the difference in! appear¬ 
ance between the present vizor and former ones 
results from comparatively slight changes in 
form, and that these do not have the quality of 
invention. It should be noted, however, that a 
vizor is composed of few and simple elements, and 
invention with respect to its design mu^t neces- 
sarily deal with features which are of minor con- 
sequence, if taken alone. Such changes, however, 
may greatly affect the appearance of the article 
as an entirety, when judged by the taste and fancy 
of an average man, and this has been accom¬ 
plished in the present instance. AYe hold, there¬ 
fore, that the applicant was entitled to a patent 
as sought by him, and that it was error to reject 
his application.” 

As stated by the Circuit Court of Appeals in Pelouzc 
Scale & Mfg. Co. vs. American Cutlery Co., supra, 
“the essence of a design resides, not in the elements 
individually,—but in their tout ensemble, in that inde¬ 
finable whole that awakes some sensation in jthe ob¬ 
server's mind”. The impression created by jthe de¬ 
sign as a whole is not the result of anv one element of 
the design, but of the combined impression of all of the 
features of the design . When any one individual ele¬ 
ment of a design is dissociated from the other elements 
of the design it becomes meaningless. The compo¬ 
nent elements of a design are effective only so long as 
they are retained in the grouping and environment 
conceived by the designer. To remove one ejlement 
from one design, and to substitute it for a different 
element of another design, destroys both initial de¬ 
signs and creates a new design which differs from both. 

So with the proposed substitution of the curved edge 
of the Sherriff or Buderus disclosures in the shingle 
design disclosed in the Finley mechanical patent re- 




16 


lied upon as the principal reference in appellants’ ap¬ 
plication here involved. The new impression created 
by appellants’ present design is the result of a re¬ 
grouping; of old elements to produce a new and pleas¬ 
ing design. In producing the present design, Finley 
had first to conceive an effect which he desired to pro¬ 
duce, and then to select and group elements suited to 
obtain the desired effect. Under the authorities cited 
above, that conception, coupled with the actual selec¬ 
tion of elements to achieve the desired effect, certainly 
constitutes invention, and lends patentability to the 
design. 

In considering the quality of invention exercised to 
produce the design here in issue, and the patentability 
of that design, the nature and purpose of the article 
of manufacture embodving the design must be consul- 
ered. The device being a shingle, intended for use as a 
roof covering, it is a primary requisite that the design 
permit shingles embodying the design to be laid up as 
a tight and efficient roof. But mere practical efficiency 
is not sufficient to meet the requirements of public 
demand. The shingle, no matter how great its prac¬ 
tical efficiency, must also appeal to the aesthetic taste 
of the buying public. Distinctive attractiveness is as 
vital to commercial success as practical efficiency. 
Plain square shingles can be laid so as to produce an 
efficient roof covering, but a large portion of the public 
purchases only shingles which are of decorative de¬ 


sign. 

The design here in issue satisfies both requirements. 
The configuration of the present design is such that 
it produces an impression not only of rugged effi¬ 
ciency, but of! grace and attractiveness both in the in- 
dividual shingle element itself, and in mass when ap- 
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plied to a roof. A prospective purchaser may be in- 


f a roof, 
resulting 


fluenccd to some extent by a picturization oj 

or bv liis visualization of the mass effect 
%> 

from the laying’ of shingles of a selected design to 
produce a roof. Primarily, however, it is th^ impres¬ 
sion created bv an individual shingle unit tlialj controls 
the selection of a shingle. To prospective purchasers, 
tlie impression of simplicity and effectiveness created 
by the design here in issue, satisfies the requirement 
that the shingle shall be of practical value. The long 
graceful contour of the lower shingle edge appeals to 
the aesthetic sensibilities, and meets the buyer’s re¬ 
quirement from an artistic standpoint. 

COMMERCIAL SUCCESS OF APPELLANTS’ 

DESIGN. 

That the shingle design here in issue has in fact 
satisfied the exacting requirements of an impressive 
portion of the buying public is convincingly shown by 
the testimony and affidavits of W. II. Lowe, R. Ilil 
Hard, A. B. Mueller, and R. J. Whelan. In| the Su¬ 
preme Court of the District of Columbia, it w 
lated by counsel that, if called as witnesses, 

dividuals would testifv in accordance with 

* 

spective affidavits. The physical exhibits aninexed to 
the affidavits were also admitted in evidence by stipu¬ 
lation of counsel (record pages 44-5). 

Lowe is Vice-President and General Manager of The 
Paraffine Companies, Inc., appellant herein; and his 
affidavit and testimonv show that shingles enjibodving 
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the design here in issue have been activelv blade and 
sold by his company under the name “Thatchon” since 
about May 1, 1928. The “Thatehon” shingle design 
was immediately accepted by the public, and during 


as stipu- 
tliese in- 
itlieir re- 
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the first seven months, the sales amounted to 17,9S0 
squares of 100 square feet each. During the peak 
year, 1930, sales amounted to 92,117 squares; and up 
to July 1 , 1933, the sales of “Thatchon” shingles em¬ 
bodying the design here in issue, totaled 310,240.33 
squares, or osquare feet. The total value of 
the shingles so sold, calculated upon the average price 
over the period, amounts to $1,103,704.41 (record page 
46). 

The sales of the “Thatchon” shingle rose rapidly 
to a point where they exceeded the sales of “Hexa¬ 
gon ” shingles which had previously been the best sell¬ 
ing shingle made and sold by The Paraffine Companies, 
Inc. (record page 47). While the sale of all shingles 
fell off severely during the depression years 1931-3, 
the “Thatchon” shingle continued to outsell the “Hex¬ 
agon” shingle, and all other designs of shingles pro¬ 
duced by The Paraffine Companies, Inc. 

Hilliard liasi corroborated Lowe’s statement as to 
the production of “Thatchon” and “Hexagon” 
shingles, and has testified that the large sale of 
“Thatchon” shingles has been due primarily to the 
popularity of its design (record page 49). 

Whelan has also testified to the fact that “Thatchon” 


shingles have become the best selling shingle made 
and sold by The Paraffine Companies, Inc.; and that 
its sale has been due principally to its ornamental de¬ 
sign. Other shingles made by the company and em¬ 
bodying the same interlocking structure have not ap¬ 
proached the extensive sale of the “Thatchon” shingle 
(record page 51). Whelan has further testified that 
since The Paraffine Companies, Inc., began to make 
and sell “Thatchon” shingles, competitors have also 


begun the manufacture and sale of so-called 
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shingles of approximately the same proportions of 

the “Thatchon” and with a curved lower edge resem- 

'I 

bling the curved edge of the “Thatchon” j shingle. 
The exhibits offered in connection with the j Whelan 
affidavit illustrate the “Thatch” shingles which have 
been produced by competitors, and clearly show that 
such “Thatch” shingles did not appear on the mar¬ 
ket until after the “Thatchon” shingle had been placed 
on the market by The Paraffine Companies, Inc. 

Tn this connection, Exhibit 1 exemplifies the 
“Thatchon” shingle as it is actually made ijmd sold 
by The Paraffine Companies, Inc. Exhibits 2 and 3 
are specimens of the so-called “Thatch” shingles 
made by El Key Products Co. and Pioneer Paper Co., 
respectively. 

Exhibit 4 (record, photolithograph pages 86-88) is 
a price list of El Key Products Co. issued under date 
of Januarv 1, 1930, showing that at that tim<j> the El 

"hatch” 
jxhibit 5 
of a cir- 
jquently 
ne, the 
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Kev Products Co. did not include the 
shingle in its line of shingles then listed. E| 

(record, photolithograph page 90) is a portion 
eular showing that El Key Products Co. subs<f 
included a “Thatch” type shingle in its 1 
shingle being illustrated in the second column of the 
exhibit. Exhibit 8 (record, photolithograph pages 114- 
16) is a comparative sheet dated July 1, 193C, issued 
bv El Kev Products Co. The sixth item of the list 
(photolithograph pages 115-16) shows “Thatch” 
shingles of The Paraffine Companies, Inc., |E1 Key 
Products Co. and Pioneer Paper Co. classed ^s com¬ 
petitive articles at that time. 

Exhibits 6 and 7 (record, photolithograph pages 92- 
3) show that the price list dated July 15, 1929, issued 
bv Pioneer Paper Co. did not include a “Thatch” 
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shingle. Exhibit 7 (record pages 94-113) shows that 
the price list of April 11, 1932, issued by Pioneer Paper 
Co. does include the “Thatch” type shingle. The 
Pioneer “Thatch” shingle is illustrated at the top of 
photolithograph page 101 and is listed as the last item 
iil^on photolithograph page 103 of the record. 

Mueller has testified to the fact that no extensive 
advertising campaign had been conducted to stimu¬ 
late the sale of “Thatchon” shingles; and that adver¬ 
tising expenditures in connection with the “Thatchon” 
shingle are not out of proportion to the expenditures 
for advertising other designs of shingles (record pages 
54-5). Typical specimens of advertising published 
by The Paraffine Companies, Inc., are included in the 
record as Exhibits 9, 10 and 11 (record, photolitho¬ 
graph pages 118-130). These exhibits typify the char¬ 
acter of advertising published by The Paraffine Com¬ 
panies, Inc., and clearly show that the “Thatchon” 
shingles were advertised in conjunction with other 
types and designs of shingles illustrated in the same 


advertisements. 

It is clear from the affidavits and exhibits that the 
“Thatchon” shingle manufactured by The Paraffine 
Companies, Inc., and which embody the design here in 
issue, has been surprisingly popular and has met with 
unusual commercial success. The extensive sale of 
the shingle has resulted from only a moderate amount 
of advertising in conjunction with other types and de¬ 
signs of shingles. This extensive sale is in itself con- 
vincing evidence that the design has been considered 

V’ V- 

pleasing to the public in general. The fact that com¬ 
petitors, including El Key Products Co. and Pioneer 
Paper Co. have begun the manufacture of competing 
types of “Thatch” shingles since the “Thatchon” de- 



sign was introduced on the market bv The Paraffine 

• . . i 

Companies, Inc., still further evidences the mprit and 
novelty of the “Thatchon” design here in isshe. 

While it is recognized that commercial success alone 
does not prove the patentability of a designj it has 
been frequently held that extensive sale of a design is 
entitled to weight in considering that point. 

“The judgment delivered, with respect to any 
design or any work of art, that it possesses artis¬ 
tic merit, is founded almost solelv on taste. Such 

v work 
a large 
it is 


merit could not verv well be denied to at 

• 

of art which called forth the applause of 
number of people. Mere commercial succej 
true, is not a verv satisfactory test of 

7 » « 


ss 


artistic 


merit; but, unless the question is to be determined 
altogether in accordance with the tastes of the one 
who is pronouncing judgment, it is the bj?st test 
we have, because it is the practical equivalent of 


the fame which attaches to a work of art. 


If the 


design satisfies the tastes of many people, by whom 
it is pronounced to have artistic merit, such merit 
cannot very well be denied to it for patent pur¬ 
poses, without a denial of the very reward which 
by the law is held out to designers. The fhought 
is that anv one who designs something Which is 
different from the designs which have preceded it, 
and which, because of its attractiveness to t|he eye, 
commands a ready and large sale, shall 1 be re¬ 
warded by the exclusive right to make and sell.’ 7 
Shapiro d; Aronson, Inc. vs. Franklin Brass Foun¬ 
dry Co., et al. f 272 F. 17G. 

“In dealing with patents for design W3 must 
bear in mind that simplicity of line is ofte^i more 
desirable than ornate treatment, and that the evi¬ 
dence afforded by public acceptance of a design is 
entitled to special weight. 

“While on first inspection it may appear that 
the design could easily have been produced* yet in 
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view of tlie evidence as to its development, the ac¬ 
ceptance of it by the trade, and of the thought re¬ 
quired to, apply the design to a different mecha¬ 
nism, so as to obviate less graceful or perhaps ob¬ 
jectionable, features of prior structures, the court 
should not give undue weight to any superficial im¬ 
pression made upon it by the simplicity of the de¬ 
sign, and should dispose of the case with due re¬ 
gard to the knowledge and experience of those en¬ 
gaged in a business in which designs of simple 
character are often of great commercial impor¬ 
tance.'’ Sampson vs. Silver man el aL, 275 F. 123. 


The extensive sale of shingles embodying the design 
here in issue should be considered, and is entitled to 
much weight in the present case. 

In the present case we are dealing with a design for 
an article whitrli, by its very nature, is dependent upon 
the configuration of its bounding edges to give it dis- 
tinctive attractiveness. The iiulividualitv of the de- 
sign is dependent upon the arrangement of the bound¬ 
ing lines, both straight and curved. Each line consid¬ 
ered individually and apart from the other lines of the 
design is in itself old; but, in the last analysis, every 
design may be dissected into components consisting 
simply of straight and or curved lines. In every case 
the individuality of the design depends wholly upon the 
particular grouping and arrangement of common lines 
to produce a distinctive pattern and to create a char¬ 
acteristic impression. The grouping of a very few 
lines to produce a simple design, as in the case of a 
shingle, is no less a matter of invention than the 
grouping of many lines to produce an intricate pat¬ 
tern, as in an elaborate pattern of lace. 

In fact, the inventive ingenuity necessary to produce 
a new and distinctive impression from a few defining 
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linos is infinitely greater than where an unlimited mul¬ 
tiplicity of lines may be utilized. In a shingle, the shape 
and design may be varied for the most part only in two 
dimensions, and variations can be made only along very 
simple paths. Distinctive attractiveness in a shingle 
is therefore difficult to achieve; and requires a greater 
degree of inventive ingenuity than in the case of a 
complex pattern or a three-dimensional design. A 
novice can make an original jumble of many lin'ps, but 
it takes genius to put art into a single line. 

Considering the present design as an entity,land it 
must be so considered, because its ornamental values 
which make it a design depend on its effect as a whole, 
the appearance is distinctly unlike the appearajnee of 
the shingles disclosed in the references, and it is in¬ 
conceivable that the present design could possibly be 
confused for the design shown in any one of the refer- 
ences. Each design is characteristic unto itself. While 
differences in the design of a device of such simple 
character as a shingle must necessarily be rehttively 
slight, this does not negative the fact that even aj small 
difference in design may produce that intangible; touch 
which pleases the aesthetic taste. What slight changes 
there are between a face of classic beautv and a hide- 
ous scowl. The popularity of the present design 
proves beyond doubt that the design possesses that 
quality which appeals to the public. 

Granting, as it must be granted, that the desigb here 
in issue differs materially from each and every one of 
the designs shown in the reference patents, and that 
the present design has appealed to the public jtaste, 
what gauge is to be applied to determine whether or 
not the present design involves invention? Is tile de¬ 
gree of invention to be weighed by the ability of the ex- 
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pert in the Patent Office to imitate the design by select¬ 
ing, modifying, and reorganizing individual lines se¬ 
lected from two or more prior art patents? Or is it to 
be measured by the popular approval of the ordinary 
individuals among the public in general whose tastes 
determine the commercial success or failure of a de¬ 
sign? The weight of authoritv clearly is to the effect 
that it is the judgment of the ordinary person that 
must control. 


“The test of the patentability of a novel in¬ 
vented design under the act of Congress and the 
decisions of the courts is an affirmative answer to 
the question: Does it impart to the eyes of or¬ 
dinary persons, not to those of artists or experts, 
a pleasing impression? Gorham Co. v. White, 14 
Wall. 511, 527, 20 L. Ed. 731; General Gaslight 
Co. v. Matchless Mfg. Co. (C. C.), 129 F. 137, 139; 
Ashley v. Weeks-Numan Co. (C. C. A.), 220 F. 
899, 9*01, 902; Redway v. Ohio Stove Co. (C. C.), 
38 F. 5S2”. Boyle et al. v. Rousso, 16 F. (2d) 666 
at 668. 

“* *■ * in designs, invention is measured bv 

7 •/ 

the appearance of the design as an entirety when 
judged by the taste and fancy of the average per¬ 
son. Gorham v. White, 14 Wall. 511, 20 L. Ed. 
731; Dobson v. Dornan, 118 U. S. 10, 6 S. Ct. 946, 
30 L. Ed. 63; Dominick & Haff v. R. Wallace & 
Sons Mfg. Co. (C. C. A.), 209 F. 223; Ashley v. 
Weeks-Numan Co. (C. C. A.), 220 F. 899. That is 
to say, the fact that each separate element in a 
design is old does not negative invention which 
may reside in the manner in which the various ele¬ 
ments are assembled, since it is the design as a 
whole and the impression which it makes upon the 
eye of the average individual which must be con¬ 
sidered.” Cooper vs. Robertson, Commissioner 
of Patents, 38 F. (2d) 852 at S58. 
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The popularity and extensive sales of shingles em¬ 
bodying the design in issue prove conclusively that in 
the eyes of the purchasing public the present design 
is meritorious. 

That the design is new is evidenced bv the fact that 

' . . . v ! 
the Patent Office failed to cite a single reference upon 

which it was willing to rely alone as anticipating the 
design or negativing invention therein. Even :he com¬ 
bination of references relied upon by the Pateht Office 


and by the Supreme Court of the District of 0 


olumbia 


is insufficient to show lack of novelty and invention in 
the present design. As above pointed out, even though 
the disclosures of the references of record were com¬ 
bined, still it would be necessary to materially modify 
the proportions and the general arrangement and 
grouping of the lines selected from the prior art in 
order to approach the design here in issue. 

The present situation resembles the one whjich was 
recently before the Court of Customs and Patient Ap¬ 
peals in the case of In Re Elliott, 69 F. (2d) j)58. In 
that case, the Court held that the rejection of jllliott’s 
claim for his design of a show case, based upoil a com¬ 
bining of features selected from two references, was 
improper. In its decision the Court said: 

“The showcase in the first reference, and the 
back bar in the second reference, have littlle simi¬ 
larity in appearance to applicant’s showcase, and, 
as is above pointed out, the parts of the two ref¬ 
erences relied upon by the Patent Office tribunals, 
if joined, have little resemblance, except iij a very 
general way, to the two comparable parts) of ap¬ 
pellant’s case. It does not seem to us that the said 
references may be properly relied upon a|> a jus¬ 
tification for the refusal to allow the cl^im. It 
may be that square, straight lined, glas^ show- 
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cases with closed bottoms and glass shelves in the 
center of the top portion, like applicant’s are old 
in the art concerned, but, if so, the references do 
not disclose that fact. Neither the Examiner nor 
the Board of Appeals have held that either or 
both of the references when combined, as they have 
been, show an article similar in appearance to that 
of applicant. There has been no application of the 
anthoritv granted to the Examiner under rule 66 
of the Patent Office, where facts within the per¬ 
sonal knowledge of the Patent Office, although not 
shown in published form, may be relied upon. 
* * * In the case at liar, the question which con¬ 
fronts us is, In view of the references cited, is ap¬ 
pellant’s design new and ornamental, and did its 
production involve invention ? AVe are of the opin¬ 
ion that,i as far as the record in this case shows, it 
either required invention to do what the applicant 
did, or dlse there is such reasonable doubt on the 
subject that when such doubt is resolved in appli¬ 
cant’s favor, he is entitled to a patent.” 


In the present case, the Patent Office rejected appel¬ 
lants’ claim upon a combination of features selected 
from at least two prior disclosures which, even when 
combined, could not produce the design here in issue 
without material modification of the size and propor¬ 
tions of the shingle, the relation of its bounding edges, 
and the supplying of additional elements which would 
not result from any possible combination of the design 
shown in the references. Under such circumstances, it 
was error on the part of the Patent Office tribunals to 
refuse to recognize invention in appellants’ design, and 
to refuse to grant a patent therefor; and error on the 
part of the Supreme Court of the District of Columbia 
to approve and adopt the decisions of the Patent Office 
tribunals. 
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CONCLUSION. 

In conclusion it is respectfully submitted that the 
facts and circumstances of the present case clearly in¬ 
dicate that appellants are entitled to the grant of a pat¬ 
ent for the design here in issue. The Suprerjie Court 
of the District of Columbia has erroneously Confused 
the imitative efforts of the Patent Office tribunals to 
combine, substitute, modify, and reorganize Elements 
selected from two or more references to fit tin} pattern 
disclosed for the first time in appellants’ application, 
with a lack of invention on the part of appellant Fin¬ 
ley in originating the pattern itself. Finley produced 
the design as an original conception. The leaver tri¬ 
bunals have merely followed the pattern created by 
Finley in attempting to find in the prior art jdements 
of earlier designs which might be, but never w<fre, com¬ 
bined to produce Finley’s new design. 

In failing to recognize the material difference be- 
tween Finley’s original conception upon the o^ie hand, 
and the imitative reproduction thereof from the dis¬ 
closures of references as attempted by the Patent Of¬ 
fice tribunals upon the other, the Supreme Court of 
the District of Columbia has committed error! Popu¬ 
lar acceptance of the design by the public, coupled with 
the absence of a prior disclosure anticipating the de¬ 
sign, clearly outweigh the assertions of the Patent Of¬ 
fice tribunals that appellants’ design was lacking in 
invention over the references of record; and the Su¬ 
preme Court of the District of Columbia should have 
so held. 

The lower court erred also in failing to recognize the 
inherent psychological unity of an ornamental design, 
in which each element exists not only for itself but 
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also for its effect on or combination value with other 
elements; and that the very essence of the inventive 
act lies in the conception of a particular grouping of 
these elements. Finley did this and made an inven- 
tion. That fact is not negatived by the finding of sepa¬ 
rate similar elements in the prior art. 

In view of the facts, and in the light of the authori¬ 
ties hereinabove cited, it is submitted that the design 
here in issue involves invention over the combination 
of references relied upon by the lower tribunals. If 
any doubt exists upon that point, clearly it should be 
resolved in favor of appellants as in the case of In re 
Elliott, supra. 

It is therefore prayed that the decision of the Su¬ 
preme Court of the District of Columbia be reversed; 
and that it be adjudged that appellants are entitled to 
the grant of a patent for the design here in issue. 

Respectfully submitted, 

Joseph W. Milburn, 
Attorney for Appellants. 

Charles S. Evans, 

IIuftH N. Orb, 

Of Counsel. 
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Dozier Finley and the Paraffine Companies, 
Inc. (a Corporation of California), appellants 


vs. 


Conway P. Coe, Commissioner of Patents, 

Appellee | 


APPEAL FROM THE 


; SUPREME COURT OF THE DISTRICT OF 
COLUMBIA 


BRIEF FOR THE COMMISSIONER OF PATENTS 

This is an appeal from a decree (R. 11) bjc the 
Supreme Court of the District of Columbia} dis¬ 
missing* appellants’ Bill of Complaint filed under 
Section 4915 R. S. (35 U. S. C. A. 63). 

Appellants’ shingle is generally rectangular in 
outline with a key at the lower left-hand corner 
and with a slit and notch at the lower right-hand 
corner. The key of the shingle is formed to inter¬ 
lock with the slit of an adjoining shingle. 

The grounds upon which the Examiner basecjl his 
rejection are clearly set forth in the Examiner’s 
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Statement and need not be repated here, viz, 
original pages 46 and 50 following K. 28. The 
decision of the Board of Appeals appears on pages 
40 and 41 of the Record. 

In the reference patent to Finley, Xo. 1604745 
(R. 56A), Fig. 1 illustrates one form which may 
be had in three different positions as illustrated in 
Figs. 2, 5, and 3. Fig. 4 is a modified form and is 
described on page 2 of the patent specification, 
lines 102 et seq., as follows : 

In Fig. 4 I have shown a modified form of 
my shingle formed on the same base square 
and having a concave edge 31, key 32, and 
notch 33, similar to those already described 
in connection with Fig. 1, formed in one side 
only of the piece. 

The other two patents, 1701640 and 5332 (56 
b. c.) are cited merely to show that it is old in 
the shingle art to make the lower or exposed edge 
concave, or convex, or both. 

Appellants’ shingle is substantially like Fig. 4 
of the patent with a portion of the top omitted, 
and when laid would produce substantially the 
same design of a roof as indicated in Fig. 3 of 
the patent, the chief difference being that the over¬ 
lap would be a little less because the vertical di¬ 
mension is less. 

Appellants’ shingle omits the side tab 34, Fig. 
4, of the patent. This tab is adapted to be folded 
over to cover the heads of the securing nails 39. 
Omitting an element (as the tab here) and also its 
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function does not constitute an invention.l Hat 
Pouncing Machine Co . v. Hedden, 148 U. >$. 482, 
489; Giles v. Hey singer, 154 U. S. 627, 6 32 ^Rich¬ 
ards v. Chase Elevator Co., 159 U. S. 477,486j; Stew 
v. Chicago, 108 F. R. 260. 

The Statutes for Design patents comprisb Sec¬ 
tion 4929 R. S. to 4933 R. S.; 35 U. S. C. a|., Sec. 
73 to Sec. 77. The requirements are that tlier<j? must 
be (1) an inventive act, the design must be (2) 
new, (3) original, and (4) ornamental. Merely 
making a thing different without the exercise of 
the inventive faculty, as any workman might do in 
a particular art, does not make a patentable piven- 
tion. This principle was well expressed in Bolte 
et al. v. Knight Light Co., 180 F. R. 412, 415 j^C. C. 
A. 7) which involved a design for a lamp. The 
Court, in affirming the decree, quoted from the 
decision of the Court below as follows: 

If everyone who makes a graceful adapta¬ 
tion of a utility to the purpose for which it 
is endured at all can secure a monopoly 
thereby, one may soon be afraid to t\bist a 
wire or whittle a stick, lest he infringe:. 

Commercial success is urged as a factor in this case. 
The generally accepted rulings on this point are 
well set forth in Eskimo Pie Corporation v. Levons 
et al., 35 F. (2d) 120, 121 [3] as follows: 

“The Eskimo Pie” has been nationally 
advertised and sold by the million. Ilf has 
been very popular. In a doubtful casd, the 
fact that a patented article has gone into 
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general use has great weight. Magowan v. 
New York Belting <£ Packing Co ., 141 U. S. 
332; Potts d Co. v. Creager , 155 U. S. 597, 
609. But commercial success is an unsafe 
criterion even of utility and much less of 
patentability, and may be due to extensive 
and judicious advertising, activity inputting 
the goods upon the market, large commis¬ 
sions to dealers or the attractive manner and 
form in which the goods are put up and ex¬ 
posed to the eye of the purchaser. McClain 
v. Ortniayer , 141 U. S. 419, 428. 

ADDITIONAL AUTHORITIES 

It is submitted that the following authorities 
support the rejection of the claim by the tribunals 
of the Patent Office. 

In Knapp v. Will <£ Baumer Co., 273 F. R. 380 
(C. C. A. 2|), 1921 C. D. 286, a design for a candle 
was held invalid. The Court said: 

Design patents stand on as high a plane as 
utility patents and require as high a degree 
of exercise of the inventive or original fac¬ 
ulty, and making a candle square instead of 
round does not involve the exercise of such 
facultv. 

In the leading case of Gorham Mfg. Co. v. White, 
14 Wall. 511, the Court held that two designs were 
substantially alike although they differed in many 
details. 

In Whiting Mfg. Co. v. Alvin Silver Co., 283 
F. R. 75, 78 (C. C. A. 2), Judge Hough, in holding 
the patent yalid but not infringed, remarked: 
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We still think the office practice in re¬ 
spect to design patents not only liberal but 
lax. 

In the case of Sagendorph v. Hughes, 9p F. R. 
478, a design patent for siding for buildings was 
held invalid. The Court concluded as follows: 

I 

There are some differences in detail. 
Only one surface of Hardy’s siding is in¬ 
tended to be presented to the eye, while either 
surface of the complainant’s siding may be 
thus presented, and the curves of the grooves 
differ somewhat. But these are hot es¬ 
sential matters. To the ordinary eve the two 
designs are so much alike that one may read¬ 
ily be taken for the other. I am of opinion 
therefore, that the complainant’s design was 
not patentable, because it was anticipated by 
Hardy’s patent. The bill must be dismissed, 
with costs. 

In the case of In re Hoff man, 19 C. C. P. A. 
(Patents) 1185, 1932 C. D. 430; 58 F. (2d) 422, a 
design patent for a “ cabinet stove ” was he|d un¬ 
patentable over prior art that differed as to! some 
of the features of the design. This Court said: 


It may be, as argued by counsel fcjr ap¬ 
pellant, that the involved design differs 
somewhat from the designs disclosed in the 
references. However, we are of opinion 
that those differences are not substantial; 
that appellant’s design does not prodtice a 
substantiallv different aesthetic effect : and 
that it required nothing more than the; skill 
of the artisan, or the designer, to so modify 
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the references as to obtain appellant’s 
design. 

In the case of In re Schierlioltz, 18 C. C. P. A. 
(Patents) 765; 1931 C. D. 45; 45 F. (2d) 283, a 
design for a clock case was held unpatentable over 
the prior art that differed in a number of details 
from the drawing of the application. This Court, 
however, stated: 

We have carefully examined appellant’s 
design and the designs shown in the refer¬ 
ences, and we agree with the tribunals of 
the Patent Office that no exercise of the in¬ 
ventive facultv was required to modify the 
designs there shown to produce the design 
claimed by appellant. 

In Martin Copeland Co. v. Pilot Electric Co., 32 
F. (2d) 235, (C. C. A. 2) a design patent for a 
panel to cover the tuning dial for a radio set was 
involved. The third paragraph of the Opinion 
appears to be particularly applicable in the instant 
case, viz: 

We cannot agree with the learned District 
Judge that the defendant’s panel does not 
infringe, if the patent is valid at all, but we 
do not think that it is valid. Some parts 
are clearly functional, and cannot be con¬ 
sidered as contributing to the design. We 
refer to the opening for reading the dial, to 
the Central opening for the knob of the con¬ 
denser shaft, and to the opening for the ver¬ 
nier knob. These were conditions imposed 
upon the inventor by the structural details 
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of the dial which he meant to cover, ^nd not 
aesthetic variations produced b}r him. 
There remained only the general outline and 
form of the panel and its surface fiiiiish. 

In conclusion it is respectfully submitted that 
the decree of the Court below is correct and should 
be affirmed. 

T. A. Hostetler, 

Solicitor for the Patent Office^ 

Attorney for Defendant . 

January 1935. 
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